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HERE is no branch of law in which 


L a compilation, uniting theory with 
practice, appears to be ſo much r as 
in that en relates to Inſurance. 


ena N 4 GILLES 
Tub, in a ereamifle country, is 4 Gas 
ject of great practical importance. It is 
no leſs a matter of ſpeculative curioſity, as 
it depends on the principles of general e- 
quity and expediency, unconfined” by the 
ſhackles of municipal regulation. No 
branch of law has, however, in proportion 
to its . been ſo ere 
treated. 


In a Fork of this nature, ies primary 
object, no doubt, is to illuſtrate the prac- 
tice by a collection of real caſes. Nothing 
complete i in this view could be expected 
from our early writers, becauſe it is prin- 
cipally from the abilities of an eminent 
Judge {till living, and from the multiplici- 
ty of inſurance-queſtions, ariſing from the 


extenſive commerce of a recent period, 
| that 


e 


„ e 
that we have acquired any great number 


of ſyſtematic deciſions. Even in the more 
full and recent compilation of Mr Mſtett, 
a great many Re: deciſions are 


wanting. 


** 


_= arrangement, and * N 


the performances of this, and of all the 
preceding writers, are ſtill more imperfect. 


Among the earlier compilers on inſurance- 


law, both Engliſh and foreign, there ſcarce- 


ly appears an attempt towards a natural 
method; and an alphabetical order ſeems. 
equally contrary to cooleſt nn * 
ſeirntiſte n, 


GU 10 ian 
Tus defect is even len remarkable, in 
the arrangement of the general plan of our 


- writers, than in the detail of particular. 


parts. The facts which they have collect- 


ed are not placed in ſuch a light as to il- 


luſtrate any general, principle. The de- 
ciſions of judges, and the regulations of 
mercantile ſtates, are looſely thrown to- 
gether, and the buſineſs of ee Sham is 
ies to the reader. 


Tux 
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R RE F A O E. vii 
Tux following publication is an attempt 
to remove ſome of theſe imperfections. 
In the proſecution of this work, the firſt 
object is to make a complete collection of 
practical caſes in inſurance. And here 
undoubredly the deciſions of Lord MAxs- 
pip ought to hold the chief place. It 
would have exceeded the Author's plan to 
have collected theſe at full length as they 
ſtand in the Reports of Sir William Bur- 


row, Mr Couper, Mr Douglas, or in later 


compilations of the ſame kind. It is at- 
tempted, therefore, to abridge them, as far 
as appears conſiſtent with perſpicuity. 


A CONSIDERABLE number of Engliſh 
caſes, likewiſe, which had not, when this 
work went to the preſs, appeared in any 
printed collection, are here inferred. Theſe 
have been furniſhed by a gentleman con- 
verſant in the law of England, on whoſe 


accuracy the Author can depend. 


Tus older Engliſh decifions muft Iike- 
wife enter into the preſent collection. In 
the original compilations, theſe are ſome- 
times given with ſo much conciſeneſs, as 


to 
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to permit of their being inſerted at full 
length, and ſometimes their obſcurity will 
ſcarcely admit of an abridgment. In ge- 
neral, however, it has been ſtudied to pro- 
portion the length of each deciſion to its 
importance in point of illuſtration. An 
abridgment of this kind, although it will 
not altogether ſuperſede the neceſſity of 
| conſulting the original authorities; may, it 

is hoped, be of conſiderable proce ; 


Tux deciſions of the Supreme Court! in 
Scotland, upon matters of inſurance, have 
never been fully collected or digeſted in 
any work of this kind. As theſe, how- 
ever, are of importance to one part of the 
nation in point of precedent, and to the 
whole as a matter of curioſity, it has been 
thought proper that they ſhould appear as 
completely as poſſible in the preſent pub- 
lication. Many of them relate to points 
never expreſsly decided in England, and 
all of them afford further illuſtration of 
general principles. With the ſame view 
of illuſtration, a ſelection has been made 
of ſuch foreign caſes as contain any thing 
important or ſingular. | 


BESIDES 


PRE LED [95 
BESIDES collecting theſe deciſions, i it has 
been the view of the Author to arrange 


and digeſt them as they naturally ariſe 
from one another, and as they contribute 


to illuſtrate the general reaſoning and 
principles upon which they are founded. 


For this Fade the following order has 
rr 5 
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rance.— I. Nature. Utility of it. —Hiftory,— 
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Introductory Obſervations on the Contruct of In- 
ſurance,—-[ts Nature.—Utility of it.— Hi tory. 
Subject: of Infiraice. 


NSURANCE is a contract, by which one 

man, for a conſideration received, becomes 

liable for the loſs ariſing to another, from any 
ſpecified contingency. 

The one party, who is called the Infurer or 
Underwriter, receives, or is ſuppoſed to receive, a 
ſum of money, in hand, at the time of the agree- 
ment. This is called the Premium. The other 
party, the Aſſured, whoſe property is expoſed to 
ſome danger, obtains an obligation of indemni- 
fication, in caſe the damage apprehended cs 
take place. 

The contract of inſurance differs from Wen 
other contracts, in this reſpect, That the con- 
ſideration is given, not for a certain determinate 

A payment 


2 IVI ODVUcrIOx. * 
payment or performance, but for what is merely 
contingent. The aſſured pays a ſum of money 
in advance: But the reciprocal obligation of 
the underwriter depends upon an event, which is 
uncertain at the date of the contract. What he 
takes upon himſelf, is a mere it; and it re- 
mains to be aſcertained by future accidents, what 
is the payment or performance to which he ſhall 
be FRE, or whether he ſhall be ſubjected to 
any. 
2. The utility of a contract of this nature, in 
commercial nations, is great and apparent. The 
underwriter, who promiſes to be reſponſible for 
the danger attending the conduct of any branch 
of trade, receives a conſideration proportioned to 
the riſk he undertakes, and therefore derives a 
reaſonable profit from that employment of ſtock. 
On the other hand, the merchant, by abandon- 
ing a ſhare of his expected gain, is freed. from 
the apprehenſion of a loſs that might be ruinous 
to him, The underwriter is thus enabled to 
participate in the profits of every different con- 
cern : He becomes a ſort of temporary partner 
of the moſt extenſive trading companies, 

Inſurance is no leſs advantageous to the public 
than to individuals, by moderating and diffu- 
ſing the profits of trade, and by preventing acci- 
dental misfortunes from operating to the ruin 
of individuals, or companies of merchants, which 
might obſtruct the uniform progreſs of com- 
merce, and endanger public credit. 


* 


His roxr or INSURANCE. — - 
3. Conſidering the manifeſt utility of ſuch a 
contract, and that it ſeems to be ſo obviouſly 
ſuggeſted, from the circumftances of perſons en- 
gaged in any hazardous mercantile adventure, 
it may be thought wonderful, that the practice 
of inſurance was in a great meaſure unknown to 
the nations of antiquity. This muſt, undoubtedly, 
be attributed to the limited nature of their com- 
merce. 
The Greek 8 as to have been totally 
unacquainted with it. We hear of the mercan- 
tile regulations of Rhodes ; part of which has 
been tranſcribed into the ocmpilations of JusTI- 
NIAN; but no paſſage has been handed down 
to us, that alludes to ſuch a bargain as inſu- 
rance. 

The Romans, although they were poſſeſſed of 
great wealth, had, comparatively, little experi- 
ence in commerce. Their opulence was chiefly 
the effect of rapine and peculation in the con- 
quered provinces, Among that people, trade 
and manufactures were carried on principally by 
the ſlaves and freed men of the more wealthy 
citizens, and were conſidered as below the dig- 
nity. of thoſe who were born free. As a proof 
of the limited ſtate of their trade, it has been 
obſerved, that mercantile profits, in conſequence 
of the little competition among merchants, were 
immoderately high; by which the rate of inter- 


eſt became * great. From the ſitu- 
tion 
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ation of the Romans, there was little occaſion 
therefore to diminiſh the hazard of the merchant, 
by inſurances. It is impoſſible to ſuppoſe, that a 
bargain of this kind was totally unknown among 
them, but it appears to have been very uncommon. 
In Jusrimax's Pandects, the lawyer ULrIAN 
ſeriouſſy makes the obſervation, That a contract 
of inſurance is not illegal. Illa ſtipulatio, 
„decem millia ſalva fore promittis? valet &. Had 
the bargain been common, ſuch an opinion with 
regard to its validity, would have been taught 
ſuperfluous. 

A contrivance ſomething ſimilar to 8 
is mentioned by Suxroxius 4, as having been 
employed on a ſingular occafion by the Emperor 
CLaupius, In order to encourage the importa- 
tion of grain, he took the riſk of the ſea upon 
himſelf: ** Negotiatoribus certa lucra propoſuit, 
« ſuſcepto in ſe damno, fi quid per tempeſtates 
« accidifet; et naves, mercature cauſa, fabri- 
* cantibus, magna commoda conſtituit.” In a- 
nother caſe, it is mentioned by Livy, “ unpetra- 
tum fuit, ut, quæ navibus imponerentur ad ex- 


_ « ercitum Hiſpanienſem deferenda, ab hoſtium 
_ « tempeſtati{que vi, publico periculo eſſent .“ 


In theſe caſes, however, no mention is made 
of a premium paid, by the merchant, for the 
hazard 
* Die: l. 67. de verh. denen 
+ Sox r. in Vita Claudii, c. 18. 
t Livy, lib. 23. c. 49. 
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beben undertaken; and they are rather to be 
conſidered as examples of a bounty offered by 
the public, than of a mutual contract. 

From the infrequency of inſurance at Rome, 
this agreement had no name; it could only be 
expreſſed by a circumlocution ; and writers, du- 
ring the early period of modern ages, adopted the 
barbarous word Aſſecuratio. 

The contract of bottomry, however, which is 
ſomewhat a- kin to inſurance, or at leaſt anſwers 
the ſame purpoſe in a more limited degree, is fre- 
quently mentioned by the Roman lawyers, and 
is the ſubject of a particular title in the Ws 
tions of JUSTINIAN *. 

Upon the downfal of the Ria empire, 2 | 
part of the ancient commerce was carried on by 
ſeveral towns of Italy, which by their ſituation 
on the coaſt of the Mediterranean, were enabled 
to trade with many neighbouring nations, and 
by the Red Sea, to maintain a correſpondence 
with India. The Moors who ſettled in the ſouth 
of Spain, and the other inhabitants of that coun- 
try, particularly about the Bay of Biſcay, enjoy- 
ing advantages of fituation in ſome reſpects fi-. , 
milar, were alſo encouraged to carry on an ex- 
tenſive navigation, and became op. a mercan- 
tile people. 

The inhabitants around the Baltic were in like 
manner enabled, at an early period, to procure a 
ſubſiſtence by fiſhing; to convey the rude mate- 

rials 


Dig. De Nautico fænore. 
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rials of the country along the coaſts of that nar. 
row ſea; and thence to trade with nations at a 
diſtance. : 

The ſouthern commerce of Traly and Spain, 
and the northern trade of the Baltic, were fol- 
lowed by the manufactures and trade of the Ne- 
therlands: the ruin of which, from the bad 
policy of PRILIr II. laid the foundation of the 
commercial proſperity of Holland and England. 
This progreſs of commercial improvement was 
accompanied! with a correſponding extenſion of 
mercantile law. A variety of rules were laid 
down by different ſtates ; at firſt, for the regula- 
tion of navigation merely, and, at a period ſome- 


what later, for the regulation of nlurances, and 


— maritime contracts. | 

The firſt public enactments of this kind ſeem 
to have taken place in the Levant. What theſe 
were, is not now preciſely known; but we are 
told, that the commercial laws eſtabliſhed by ſome 
of the petty ſtates in the Mediterranean, had ob- 
tained a high reputation and currency among 
merchants. It is unneceſſary to ſpecify the preciſe 
dates of thoſe ordinances. The regulations of 


Rome, and of Amalphi, then a famous mercan- 


tile tate, were made about the end of the 11th 
century. Thoſe of Majorca, at that time poſ- 
ſeſſed by the Piſans, and of Piſa itſelf; thoſe. of 
Marſeilles ; of Almeria, a town belonging to 
the Counts of Barcelona ; of Genoa ; and of the 
Morea, were introduced in the courſe of the 11th ; 

and 
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and thoſe of Venice, of Conſtantinople, and of 
Arragon, in the courſe of the 23th century . 
The enactment of ſimilar regulations at the 
iſle of Oleron, in the Bay of Biſcay, when that 
iſland and the adjacent territory of France were 
in the poſſeſſion of Ricnard I. of England, was 
probably ſuggeſted from imitation of the ſtatutes 
of the Levant. It is at the ſame time deſerving 
of notice, that the iſland of Oleron, from its cen- 
trical ſituation between the maritime ſtates of 
Italy and the Baltic; between Spain, the coun- 
try which produced fine wool, and the infant 
manufactures of Flanders, joined to its con- 
nection with the dominions of England, and its 
poſition at the mouth of the Garonne, rendered 
it a very convenient entrepot for the exchange 
of commodities between theſe different countries. 
The regulations of Oleron, are ſaid to have been 
firſt collected and publiſhed about the year 1266. 
There is reaſon to believe, that inſurances 
were not practiſed at the time when the earlier 
regulations of the Levant, and thoſe of Oleron, 
were arranged into a ſyſtem. The former have 
not been handed down to us ; but- the latter, 
which were probably a mere copy of them, con- 
tain no alluſion to ſuch a contract. 
At a period ſomewhat later, flouriſhed the mag. 
nificent city of Wiſby, the capital of Gothland, 
and 
See Gran. Hiſt. Naples.-——Ca/a-regt on the Conſolato 
del Mare. This laſt famous compilation, which was received 


by the whole ſtates of the Levant, was originally the pro- 
duction of the Kings of Arragon. | 
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and the greut matt 6f the Balde; whole inarttinne 
ordinances were held in high eſtimation, and are; 


in general, fill in obſetvatice among the northern 


ſtates. In theſe regulations, there is one palſage 
referring to a policy of inſurance . 

Several French writers have aſcribed to their | 
own country, the honour of inventing inſurances, 
together with' bills of exchange. They maintain 
that both of theſe owed their origin to the ex- 
pulſion of the Jews from France, who, in 1182, 
made uſe of thoſe expedients for concealing tid 
ſecuring the tranſportation of their effects +. 

This account, however, both with regard to 
inſurances and bills of exchange, ſeems to be 
extremely improbable. It is difficult to conceive, 
that mercantile contracts, of ſuch an obvious 
nature, were the exclufive invention of any ſet 
6f people, or that they could long remain un- 
known in any nation pofſefling a conſiderable 


degree of trade. The 12th century, the period 


in which this invention is ſuppoſed to have a- 
riſen, was that of the firſt great advancement of 
: the 

Si le maiſtre eſt contraint de bailler caution au bour- 

© geois pour le navire, le bourgeois ſera pareillement tenu 
* bailler caution pour la vie du maiſtre 5 c' eſt a dire, que 
contre les hazards de la mer et de la mort, il ne peut eche- 
* oir de requiſition raiſonnable à baz/ler caution ; reguliere- 


© ment le bourgeois doit riſquer fon bien, et le maiſtre ſa li- 
e bertẽ et ſa vie; bien y peut eſtre fait poliſe daſſurance.” 


Ord. de Wiſby, as collected by Cleirac, Us et coutumes de 


la mer. Art. 66. 
+ See bets — TAS. 
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the arts; and of knowledge, in Europe. And as 
the Italians had then made greater proficiency 
in trade, and in every ſpecies' of improvement, 
they were likely to make the firſt and greateſt 
advancesin relation to inſurance and to exchange, 
as well as in every other branch of commercial 
tranſaction. | . 

The name, accordingly, which has been a- 
dopted by the whole of Europe, for this contract, 
is evidently derived from the Italian word po- 
lizza, a promiſe, And the firſt regulations, of 
any conſequence, that relate expreſsly to the 
ſubje& of inſurance, are thoſe enacted by the 
ſtates upon the coaſt of the Mediterranean. Men- 
tion is made, by CLEIRAc, of the inſurance laws 
of Barcelona, enacted in the year 1484*. The 
regulations of Florence, upon the ſame ſubject, 
promulgated about the year 1523, refer to cer- 
tain more ancient laws or cuſtoms prevalent in 
that city. The practice of inſurance, both in 
England and the Netherlands, was indiſputably 
introduced by the merchants of Lombardy. 

From Barcelona, the rules and practice of in- 

B ſurance 


* Theſe Ordonnances des Prudhommes de Barcelonne, had 
been uſually inſerted in the editions of the Conſolato del Mare 
of Arragon ; but they are rejected by Casa-Recrs, as of a 
later date than that famous compilation. Thoſe paſſages quoted 
by CIA, prove the practice of inſurance to have been of 
ſome ſtanding at Barcelona. See Us et Coutumes de la Mer, 
p. 224 and 235. Alſo ſee the preface to the Con/olato del 
Mare, of Caza-Rzcis. 
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ſurance were communicated to the different pro- 
vinces of Spain: By means of a commercial in- 
tercourſe with Italy, joined to a territorial con- 
nection with the Spaniſh dominions, they were 
extended to the Netherlands; and, under PRI- 
LIP II. gave riſe to a conſiderable compilation at 
Antwerp. 

The invention of the mariners compaſs, which 
was ſoon followed by the diſcovery of America, 
and of a paſſage to the Eaſt Indies by the Cape 
of Good Hope, opened a field of commercial ad- 
venture much more extenfive and fertile. Theſe 
diſcoveries were, at the ſame time, productive of 
greater variety in the nature and degree of ha- 
zard attending mercantile undertakings. They 
tended, therefore, of neceſſity, to diſplay the ad- 
vantages, and to increaſe the practice of inſu- 
rance; and by introducing a multiplicity of pro- 
viſions and ſtipulations formerly unknown, to 
render the contract more complex, and appli- 
cable to a greater variety of caſes. By degrees 
theſe diſcoveries altered entirely the commercial 
ſtate of Europe ; a knowledge of navigation was 
more univerſally diffuſed, and the cuſtom of in- 
ſurances became more or leſs extenſive among 
different nations, according as they obtained, by 
fituation, or other circumſtances, a greater ſhare 
in thoſe diſtant branches of trade. | 

From this period, a great variety of maritime 
regulations were enacted in moſt of the ſtates of 
Europe; and theſe have been renewed and al- 


tered 
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tered from time-to time, according to the ſug- 
geſtions of more advanced experience. The or- 
dinances of the different great cities in Holland, of 
Amſterdam, Rotterdam, and Middleburg, which 
have received correction ſince the commence- 
ment of the preſent century, are particularly 
worthy of notice. To theſe may be added, the 
ſtatutes of Hamburgh, of Stockholm, and Copen- 
hagen; of Bilboa; and above all, the very complete 
code of mercantile regulations adopted i in France 
by Lewis XIV. Theſe, with others that might 
be mentioned, form a ſyſtem of what the ſenti- 
ments of profeſſional men in different countries 
have determined to be juſt, and of what their ex- 
perience has found to be uſeful. 

In all theſe collections of maritime law, the 
regulation of inſurances appears an object of prin- 
cipal concern. In ſeveral foreign ſtates, its im- 
portance has rendered it the ſubje& of juriſdic- 
tion to a ſeparate court of juſtice, This is the 
caſe in France, in Amſterdam, and Middleburg, 
in Stockholm, and in Copenhagen. 

Britain is, however, the country in which the 
practice of inſurance has been moſt extenſive, 
and in which the law of inſurance has been moſt 
improved. This contract is ſaid to have been 
introduced into England by a ſet of Italian mer- 
chants, who reſided in Lombard- ſtreet, and who 
are ſtill alluded to in the printed forms of Bri- 
tiſh policies, by a clauſe, providing, that * the 
contract ſhall be as effectual as thoſe formerly 


© made in Lombard-ftreet.”? ; 
n- 
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In the time of Queen eee inforgnce 
had become ſo frequent, particularly at the of- 
fice of the great mercantile company in the Royal 
Exchange in London, as to, draw the attention 
of the Legiſlature. And a court of juſtice, cal- 
led the Chamber of Aſſurances, was eſtabliſhed, 
to take cognizance of all queſtions with regard 
to it. | 

By the ſtatute, 43d EL1z. c. 12. a ſpecial com- 
miſſion, to conſiſt of the Judge of the Admiralty, 
the Recorder of London, certain doctors of civil 
law, and a number of diſcreet merchants, was 
appointed to be named by the Chancellor, for 
the purpoſe of deciding upon inſurances. This 
Court, however, had no excluſive juriſdiction, 
but one merely concurrent with the courts of 
common law. An appeal lay from it to Chan- 
cery. From the limited nature of its powers, 
this commiſſion appears never to have been of 
conſiderable utility ; and it has long been laid 
alide. : 

It is pretty remarkable, that although the prac- 
tice. of inſurance has been carried to a much 
greater extent in Britain than in any other coun- 
try in Europe, yet we have few ſtatutory regula- 
tions on that ſubject. 

This circumſtance may perhaps be, in part, ac- 
counted for, from the late period, comparatively 
ſpeaking, at which the commerce and the inſu- 
rance of Britain became extenſive. The riſe of 

Britain, as a great mercantile nation, was poſte- 
rior 
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rior even to that of the Netherlands, and of the 
Dutch commonwealth. All the European na- 
tions who made advances in commerce, had en- 
ated ſeparate ſyſtems of mercantile regulation, 
which however agreed in moſt points, The 


therefore to be previouſly ſettled by the uſage 
and conſent of merchants; and Britain; of con- 
ſequence, had leſs occation for , ſtatutes 
upon the ſubject. 

Beſides, in a great and extenſive -mpire, like 
Britain, the attention of the Legiſlature is leſs 
apt, than in ſmall ftates, to be directed to the 
improvement of private juriſprudence, 

In one remarkable inſtance, indeed, the prac- 
tice of inſurance has, perhaps injudiciouſly, been 
limited . by public regulation. The facility of 
combination among merchants, their activity in 
promoting their own intereſt, together with the 
credit and influence which they naturally poſ- 
ſeſs with the Legiſlature, have produced an at- 
| tempt to eret a monopoly in this, as well as in 
other branches of commerce and manufacture, 

In the year 1720, two great companies, known 
by the names of the Royal Exchange Aſſurance 
Company, and the London Aſſurance Company, 
made application to Parliament, to obtain the 
excluſive privilege of carrying on, as a company, 
all the inſurances of the kingdom. And in con- 
ſideration of L. 600,000, advanced towards pay- 
ment of the debt contracted upon the ciyil lift, 

their 


great doctrines with regard to inſurance, came 
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their ies was granted. By an act, there- 
fore, 6th Gxo. I. c. 18. it was provided, That 
6 it ſhall be lawful for his Majeſty, by two char- 


„ters, to erect theſe two Companies into ſepa- 
rate incorporate bodies, for the aſſurance of 


“ ſhips and merchandiſe at ſea, or for lending 
* money on bottomry. That all other companies 
« ſhall be prohibited from engaging in theſe 
„ branches of trade, except the Eaſt India and 
“South Sea Companies, which may till lend 
« upon the bottoms of their own ſhips.” Pri- 


vate adventurers, however, are allowed to under. 


write as formerly. 


When this act was made, it is probable that 


the ſtock of an aſſociation of merchants was ne- 
ceſſary for producing ſufficient credit to carry on 
an extenfive trade of inſurance ; and that the 
_ excluſive privilege given to the two companies 
above mentioned, in contradiſtinction to all o- 
ther companies, was therefore ſuppoſed to be of 


ſome conſequence. But ſince that time, the 


great accumulation of wealth in the hands of in- 
dividuals, has produced a proportionable con- 
fidence in their perſonal ſecurity, and enabled 
them to cope even with the mercantile compa- 
nies in this branch of buſineſs. The ſtatute, at the 
ſame time, is in ſome meaſure, evaded, by making 
the inſurance in the name of an individual, who, 
by a private agreement, becomes bound to com- 

municate with others his profit and loſs. 
The-ſcheme of monopolizing the bufineſs of 
inſurance, 
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inſurance, has not been confined to Britain; a 
regulation ſimilar to the Britiſh ſtatute above 
mentioned, was introduced in Paris, in the 
year 1686, when the excluſive right of under- 
writing, as a company, was veſted in a ſociety, 
conſiſting only of thirty perſons. Limitations 
of this. kind, it is believed, ftill continue, al- 
though with a leſs degree of ſtrictneſs; and to 
this ſpirit of reſtraint, one of their own writers 
aſcribes the little progreſs which the French 
have made in inſurances. | 
The authors who have written expreſsly up- 
on inſurance in Britain, are not numerous. 
There have been ſeveral books on maritime af- 
fairs in general, which contain a few occaſional 
obſervations, and ſome practical caſes relating to 
inſurance ; but which are comparatively of ſmall 
importance. The chief of theſe are, MoLLoy 
de Jure Maritimo et Navali ; GERARDMALINES' 
Lex Mercatoria; PosTLETHWailTE's Dictionary of 
Commerce; BxawEs' Lex Mercatoria rediviva. 
The firſt author of note who writes expreſsly 
upon inſurance is Nicholas MAactns, mer- 
chant, His book, in two volumes, which was 
publiſhed in 1755, conſiſts of a ſhort eſſay on 
inſurance; a collection of caſes relating to ad- 
juſtments and averages; a compilation of fo- 
reign mercantile ordinances ; and a number of 
treaties with foreign powers. It is, undoubted- 
ly a work of great utility and merit. His com- 
pilation of the moſt important ſyſtems of foreign 
ordinances, 
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ordinances, muſt continue to be much in requeſt, 


His a, which is principally founded upon theſe, 
is conciſe, acute, and practical; and had he li- 
ved at a period ſubſequent to the deciſions of 
Lord Maxsrizrp, might perhaps have ſuperſe- 
ded many future treatiſes on the ſubject. The 
other parts of his book are leſs judicious. His 
collection of caſes of adju/iment and average, is 


exceſſively voluminous and prolix ; and each 
caſe is ſtated with a minuteneſs of calculation, 


that few people have application enough to fol- 
low. It is to be regretted, that while he inſert- 


ed theſe, and a variety of treaties of peace, that 


are extremely foreign to the ſubject, he ſhould 
have totally overlooked that great ſource of e- 
quitable regulation, the decifions of courts of 
juſtice, in England, and in other countries. 
The ſmall volume on Bills of Exchange 
« and inſurances,” aſcribed to Mr Cunninc- 
HAM, is principally a compilation of adjudged 
caſes, taken from SrxANGE's Reports, and from 
MoLLoy, MaLynzs, and the older writers, with 
very little general obſervation, and ſtill leſs me- 
thod. The work by Mr PARKER on the Laws 


« of Shipping and Inſurance,” is a ſimilar col- 


lection of the acts of Parliament, relating to 
theſe ſubjects, and of caſes extending to a period 
ſomewhat more recent; but without any at- 
tempt at arrangement. 
The late publication by Mr WEsxrr, in the 
form of a dictionary, contains by far the great - 
eſt 
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eſt collection of materials on the ſubject of in- 
ſurances hitherto publiſhed in this country. It 
is unneceſſary to give any account of a book ſo 
generally known; and the numerous documents 
it contains will ſufficiently juſtify the uſe made 
of it by the author of the preſent Treatiſe, eſpe- 
cially in matters of practice. 

But the great improvement of Engliſh 8 | 
with regard to inſurance, has proceeded from 
the number of deciſions which our courts of ju- 
ſtice have recently pronounced upon that ſub- 
zet. The trade of Britain, has, of late, been 
ſo extenſive and various, as to increaſe to a very 
great degree the demand for inſurance, and to 
bring under diſcuſſion a multiplicity of curious 
and intereſting points. There 1s perhaps no 
ſubject of private juriſprudence, upon which the 
liberal views of the preſent age, and therefined no- 
tions of equity, as well as the great knowledge and 
abilities of the Engliſh judges, have been of late 
more eminently diſplayed. It would be pre- 
ſumption in the author to ſpeak more particu- 
larly of the diſtinguiſhed character to whom the 
kingdom Is s principally indebted for theſe deci- 


ſions, 

In Scotland, the improvements of this branch 
of law have been till later than in England, as 
might be expected from the flower progreſs of 
its commerce. Although the deciſions of the 
principal court of juſtice have been pretty regu- 
{arly collected, for 1 more than a century, yet, the 

C firft 
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| 


firſt decifions which, firialy ſpeaking, relate to 


inſurance, are all, except one, within the courſe 


of the laft ten years. During this period, how- 


ever, the trade of inſuring has riſen to a very 


great height; and the deciſions of the Court of 
Seſſion, upon that ſubject, have become propor- 


tionably comprehenſive and ſyfſtematio. 
4. The ſubjects of inſurance may be as various 


as the different ſpecies of property, and the dif- 
ferent ſorts of danger to which theſe may be ex- 
poſed. This variety has, in ſome caſes, been li- 


mited by common law, as well as by expreſs re- 
gulation. 
It is unneceſſary to enter into a minute detail 


of the different caſes in which inſurance is pro- 


hibited. The great example of reſtriction in 


this reſpect, thoſe prohibitions which are calcu- 


lated for the prevention of gaming, will fall to 
be more particularly conſidered hereafter. 

All inſurance on illicit trade is prohibited, as 
well as the commerce it tends to encourage, 
This ſeems to follow from the principles of com- 


mon law, without poſitive enactment. Every 


perſon who inſures contraband goods, is aſſiſting 


and abetting in an evaſion of the law. Nay, as 


the inſurer takes the riſk of capture and ſeizure 
upon himſelf, it is he, properly ſpeaking, who is 


to be conſidered as the ſmuggler. Every inſu- 


rance upon a trade which the parties know to be 
illicit, muſt therefore be illegal; it is a contract ob 
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turpem caigſam; and the perſon who claims upon 


| ſuch a policy, muſt found upon his own crime. 


The principles of common law, however, upon 
this ſubject, have very univerſally been enforced 
and confirmed by expreſs regulation. This is the 
caſe among all the foreign mercantile ſtates, with= 
out exception. 

In England, the Legiſlature has, beſides Fl 


_ claring the law, added the ſanction of a ſevere 


penalty on all inſurance on contraband trade. 
By ſtat. 4. and 3. W. and M. c. 15. it is provided, 
that all perſons who ſhall undertake, by way of 
„ inſurance, or otherwiſe, to deliver any goods, 
* &c. without paying the duties or cuſtoms, or 
any prohibited goods whatever,” ſhall forfeit _ 
the ſum of L. 500; and that the like ſum ſhall 
be forfeited by the aſſured. | 

This general ſtatute, with regard to illegal 
inſurance, has been repeated and applied to 
particular inſtances of prohibited trade *. It is 
only deſerving of notice, that, by the Union, 


this, like every other ſtatute regulating the fo- 


reign commerce of England, is underſtood to be 
extended to Scotland. 

The general prohibition of inſurance on illi- 
cit trade, 1s illuſtrated by the following caſe : 


JonnsToON againſt SUTTON. 


Sutton inſured  Fohnſton on goods on board 
« the ſhip Venus, at and from London to New 
« York.” 


* See the ſtat. 8. and 9. W. and M. —12. Gro. II. C. 21. 
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9 | 
Tor.“ The ſhip had been cleared for Has. 
Fax and New York; the had proviſions on board, 
which ſhe had a licence to carry to New York, 
under a proviſo of the ; prohibitory act 16. 
Geo, III. c. 5.; but one half of the cargo, in- 
cluding the goods which were the ſubjects of this 
policy, was not licenſed, and was not calculated 
for the Halifax market, but for New York. There 
had been a proclamation: by Sir William Howe, 
allowing the entry of unlicenſed goods at New 
Tork; but this proclamation the Commander 
had no authority, under the act of Parliament, to 
Hue. The Venus was taken in her paſſage to 
New York, by an American privateer. 
A verdict having been found for the plaintiffs, 
a rule for a new trial was granted ; the court 
were clear, that this being an inſurance on an 
illicit trade, was therefore null; and judgment 
was given for the defendant, by the rule being 
made abſolute, Dougl. Rep. Nov. 15. 1779. 


It has been the ſubject of doubt, how far this 
rule of common law, annulling inſurances on il- 
licit trade, is applicable to the caſe, where a 
branch of traffic is permitted in one country, 
but prohibited in another ; how far ought an 
inſurance, contrary to the law of either of thoſe 


nations, between whoſe ſubjets a trade is car- 


ried on, to be ſupported by a foreign court of 
MICS, ©: 
On the one hand, it has been laid down, by a 


very 
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very eminent Scots law authority *, that no 
bargain, contrary to the law of the locus contrac- 


tus, and conſequently to the duty of the contrac- 


ting parties, can be effectual in any country. 
„Obedience,“ ſays he, is due to the laws of | 


our country, and to tranſgreſs any of them 
„is a moral wrong. This moral wrong ought 
« to weigh with judges in every country; be- 
« cauſe it is an act of injuſtice to ſupport any 


„ moral wrong, by making it the foundation 


« either of an action, or of an exception. I give 
„for an example, the ſtatute prohibiting any 
„member of a court of law to buy land about 
+ which there is a plea depending. Such a pur- 
« chaſe being made notwithſtanding, the pur- 
« chaſer follows the vender into a foreign coun- 
try, in order to compel him, by a proceſs, to 
„make the bargain effectual. A bargain un- 
* lawful, where made, becomes not lawful by 
change of place; and therefore the foreign 
judge ought not to ſupport ſuch unlawful bar- 
„gain, by ſuſtaining action upon it.“ 

The general line of deciſion in the ſupreme 
court of Scotland ſeems agreeableto Lord KAMxs's 
poſition, that the judges of one country are, ſo 
far, ex comitate, bound to pay attention to the 
laws, though merely municipal, of another. 
There does not occur any diſtinction between 
revenue ordinances, and any other ſpecies of mu- 


nicipal regulation. 


Princip. of Equity, b. 3. c. 8. C7. 
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This doctrine is undoubtedly the liberal one; 
but it is attended with ſome difficulties. The 
interpretation of a foreign municipal law, it may 
be argued, whether conſuetudinary or ſtatutory, 
muſt, in many caſes, be a matter of great difficul. - 
ty; and in which our courts of juſtice are by 
no means competent to judge. To ſupport a fo- 
reign regulation, is a very different matter from 


enforcing a foreign decree ; becauſe, in the latter 


caſe, the court is relieved from all queſtion with 
regard to the application of the law. But there 
may be more danger from their miſunderſtand- 


ing a foreign municipal ordinance, than from 
their neglecting it altogether. In the one caſe, 


by diſregarding the regulation, the judge only 
fails to ſupport-a right ; in the other, by miſtak- 
ing and miſapplying the law, he enforces a poſi- 
tive wrong. Theſe reaſonings, however, do not 
appear concluſive. 

From the opinion above ſtated, it follows, 
that wherever an inſurance is illegal at firſt, being 
inconſiſtent with the duty of the contracting 
parties, ſuch an agreement ought not to be ſu- 
ſtained in any country whatever. Suppoſe, there- 
fore, that two Engliſh ſubjects refiding at Paris, 
ſhould execute an inſurance in each others fa- 
vour, upon wool to be exported from England. 
Such a bargain, being criminal in Britiſh ſub- 
jects, ought not to found action in France. Or 
ſuppoſe that two Engliſhmen, reſiding at Paris, 


inſure each other on goods to be ſmuggled into 


France; 


— 
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France ; ſuch a policy ought not to be ſuſtained 
at London; for it was illegal at firſt, being con- 
trary to the lex loci contractut, and therefore in- 
confiſtent with that temporary obedience which 
every man owes to the laws of that country in 
which he reſides. 

But a third caſe may be put, in which a diffe- 
rent concluſion muft be drawn. Suppoſe that 
two perſons, refiding in their own country, 
agree to inſure upon goods to be ſmuggled in- 
to any foreign ſtate ; the bargain would pro- 
bably be reprobated by the ſtate which was to 
ſuffer the detriment; but it ought to be ſupported 
every where elſe; for it is an innocent bargain. 
The rules of natural equity, it may be obſerved, 


are obligatory every where; but thoſe regulations 


which are merely municipal, like the revenue or- 
dinances of a country, have no obligation be- 
yond the juriſdiction of the enacting power. The 
revenue laws of any nation, are, in the view of 
foreigners, mere meaſures of expediency, adopt- 
ed to ſupply the neceſlities of government. They 
are matters of fact, which foreigners are not 
ſuppoſed to know; and reſtrictions upon natural 
right, in which, although known, they are not 
bound to acquieſce. This is eſtabliſned by the 
following deciſion : 

In the month of July 1778, Planchs and 
Facquery, merchants in Londen, procured in- 
ſurance, from Fletcher, „upon goods on 


* board 


— Fo, 
_—_— > + - 


— 
bo — 
* 
— 
— ”__ 
_ 


k 4 
* 

. 
o 

5 

5 

Li 
N 
A 
1 
„ 
1 
N 4 
$.1 
4:8 ä 
5 1 
” 
os - 7 
1. 
x 
1 
PI. 
"wn 
91 1 
. 
, 

L 
7 N 
* * 

r 

(TY 
[1 
—_ 
. f 
"3 . 
: 
f * 
a 
x 
8 
7 
4 . 
\ 
4 * 
> 
1 
1 
1 - © 
' 
= 
. 
- 
4 : 
* 
$4 
t 
F 
I 
[ 
"8 
_ 
t 
= 
4 149 
1 . 
77 4 
1 / 
1 1 7 
1 
1 
£ 
* : 
. 
$14 
_——_ 
_ - G 
i OH 
\ * 
aq 
I | 
" 
* 
93 # 
1 [ 
"7 
f "or 
L280 
: i 
1 * 
CIT | 
: "; . 
i + 
#\ 4 
144 * 
Tx . 
7 
_ 4 
J. 
: 
ny 
1 
* 
1 7 
ry 
1 * 
1 
: 
1 
ii} 
N 
1 N 
Z 
U 
i 
” 6 
+ 4 
M1 * 
4 1 
1 
EE 
= 
1 7 1 
YT 
7 . 
15 „ þ 
1 
1 
4 : 
0 
\; 
j 


24 I  InTRODUCTION. 


% board the Maria Magdalena, a Swediſh ſhip, 
*© at and from London and Ramſgate to Nantz, 
1 with liberty to call at Oftend, being a gene- 
<< ral ſhip in the port of London for Nantz.” 
It was underſtood, that ſhe was to go direct- 
ly to Nantz, without touching at tend; but 
the ſhip's clearances from the cuſtomhouſe in 
London were all made out as for Oftend only. 
At the fame time, the captain, while at London, 
with a view of evading certain French duties, 


ſigned bills of loading, in the French language, 


bearing to be made at end, and repreſenting 
the goods as ſhipped at end for Nantz. The 
proclamation for reprizals on French ſhips hav- 
ing appeared previous to the ſhip's ſailing, ſhe 
was taken by a King's cutter, and the goods 
were condemned. 

Lord MansFitLD ſaid, & the abt for clear- 
„ing for Oſtend, and ſigning bills of lading as 
* from thence, did not fully appear. But it was 
« gueſſed at. The Fermiers Generaux have the 
„management of the taxes in France. As we 


have laid a large duty on French goods, the 


« French may have done the ſame on ours, and 
„ it may be the intereſt of the farmers to connive 
at the importation of Engliſh commodities, and 
to take Oſtend duties, rather than ſtop the trade 
& altogether, by exacting a tax which amounts 
to a prohibition. But, at any rate, this was no 
fraud in this country. One nation does not 

0 ce take 


K 
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&« take notice of the revenue laws of another #19 


Dougl. Rep. Nov. 15. 1779. 


Another prohibition has been very generally a- 
dopted among the maritime ſtates of Europe; that 
of inſurance, by ſeamen, upon their own wages. 
This has been introduced, from the view of ſe- 
curing the diligence and activity of that claſs of 
men in the preſervation of ſhip and cargo. As 
this prohibition, however, has no foundation 
whatever in conimon law, it can only be confi- 
dered as taking place in thoſe countries where it 
has been enforced by poſitive enactment. Views 
of expediency, however great, are not of them- 
ſelves ſufficient to eſtabliſh what is law. In 
Britain, accordingly, where the Legiſlature have 
made no proviſion upon the ſubject, an inſurance, 
by ſeamen, upon their own wages, muſt un- 
doubtedly be held as valid. It does not appear 
that the point has been expreſsly decided; but, in 
Scotland at leaſt, ſuch inſurances are by no means 

D 2 2 without 


It is material to obſerve, that, in this caſe, there was a 


declaration in the policy, that the inſurance was made on 


account of Vallse & Dupleſſis, Monfieur Luſſeau le jeune, 
Guillaume Albert, et Poitier de la Gueule. From theſe names, 
and from the condemnation, it was aſſumed by the defen- 
dants counſel, that the intereſt was French. But Lord 
Mansr1eLtD ſaid, © It does not appear that the goods are 
“French property. An Engliſhman might be ſending his 
* goods to France in a neutral ſhip.” 
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without example, and have never been the ſub. 
ject of challenge“. 

Many of the foreign mercantile ſtates prohi- 
bit inſurance on lives : A prohibition ariſing 
from the jealouſy naturally entertained in an ill 
regulated government, of whatever may ſerve as 
a motive to the commiſſion of great crimes. The 
ſame jealouſy is yet more apparent in ſome of the 
Italian ſtates, where inſurance is not only prohi- 
bited on the lives of great men, but on any po- 
litical occurrence, and even on marriages and 
the birth of children. | 

In this country, inſurances may relate chiefly 
to three different ſubjects. /, A man may in- 
ſure his houſe and effects from the accidents of 
fire. 2dly, A perſon who has a revenue or pe- 
cuniary advantage depending on his own life, or 
on the life of any other perſon, may infure the 
continuance of that revenue for a time ſpecified. 
And, laſtly, A man may inſure his property from 
the riſk attending its tranſportation from place 
to place, either by ſea or land. 

Of all theſe, by far the moſt important, and 
that which opens the moſt extenſive and curious 
field of enquiry, 1s the inſurance upon property 
expoſed to the hazards of the ſea. In ſpeaking 

of 


* The caſe of Kay againſt Young (quoted under Conceal. 
ment, p. 1. ch. 2.), was an inſurance by the captain on his 


own wages. A it was keenly litigated, this point was 
not ſtarted. 
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of inſurance, therefore, it will be underſtood, 


that, in general, this laſt, or what may be called 
maritime inſurance, is meant. At the ſame time, 
notice ſhall be taken of any peculiarities that oc- 
cur with regard to the inſurance on lives, and 
from fire. 

Infurance on a maritime adventure may be 
either on the hip, the cargo, or on the freight, 
that is, on the wages which the ſhip ought to 
earn by the carriage of goods from port to port. 

We are told alſo, that mercantile adventurers, 
particularly in the Mediterranean, were formerly 
accuſtomed to inſure their perſonal liberty. The 
effect of this agreement was to ſubjet the in- 
ſurer in the ranſom, if the aſſured was made a 
captive, It is imagined an agreement of this 
kind is now very uncommon ; but where it takes 
place, it is not materially different from an in- 
ſurance againſt the loſs of a ſhip or cargo; and 
therefore does not ſeem to deſerve a ſeparate con- 
ſideration. 

5. In treating of this ſubject, I ſhall conſider, 
firſt, How the contract is entered into, or the cir- 
cumſtances requiſite to produce a valid inſu- 
rance. Secondly, What are the obligations ari- 
ſing from it. And, /a/tly, What are the circum- 
ſtances by which the obligations of parties may 
be extinguiſhed, particularly thoſe peculiar to 
this agreement. 
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Of the circumſtances requiſite to produce a valid 
Inſurance. | | 


HE great circumſtance eſſential to the con- 
ſtitution of inſurance, as well as of every 
other contract, is the conſent of parties. 

Upon this ſubject, we may conſider, firſt, the 
form of words, or writing, in which this conſent 
muſt be expreſſed. | 

2dly,'The conſent of parties, in order to produce 
a valid obligation, muſt be free from force, from 
Fraud, and, in certain caſes, from error or miſtake. 
It will open an extenfive and curious field of 
_ enquiry, to examine the operation of the general 
principles of law, with reſpect to ſeveral of theſe 
particulars, when applied to a contract of ſo pe- 
culiar a nature as that of inſurance. 

Laſtly, 


— 
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Laftly, We may examine whether conſent 
alone, although free from the intervention of 
fraud and error, and expreſſed in a formal deed, 
will be ſufficient to produce a complete contract 
of inſurance; or, how far, after ſuch legal con- 
ſent, parties have a right to recede from their a- 
Freement. 55 


CH A P. | I. | | 90 
Of the form of an Inſurance- contract. 
if 


HE importance of the contract of inſurance, 

and the ſingularity of thoſe obligations 
which it is intended to create, have, in all com- 
. mercial ſtates, rendered a deed in writing eſ- 
ſential to its validity. In moſt countries where 
inſurance 1s practiſed, printed forms of policies 
are uſed, varying according to the object of the 
agreement, with blanks for the circumſtances in 
which one adventure may differ from another. 
In the expreſſion of theſe, there is conſiderable 
variety in different countries. The following is 


offered, as a neat and conciſe example of a mari- 


time policy *: 


40 Lion, Sunaw, from New York to ar 58 at two 
' guineas per cent. 


IN the Name of GOD, Aux. Know all 
men, by theſe preſents, that we ſubſcribers, mer- 


| chants in Glaſgow, have afſured, likeas, we, 
each 


For the London form, ſee the appendix ; as well as for 
the form of a policy on lives, and from fire. 
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each of us for ourſelves, do, by theſe preſents, 
aſſure to, and in favour of, Meſſrs A. B. and Co. 
merchants in Glaſgow, for themſelves, or for 
whom it may concern, the ſeveral ſums of money 
annexed to our reſpective ſubſcriptions under- 
written, upon tbe bull, boats, materials, and other 
furniture, of and in the Lion ; likewiſe, upon the 
freight of ſaid Lion, and upon all and whatſo- 
ever kinds of goods and merchandiſe, laden or 
to be laden, on ſaid account, aboard of ſaid Lion, 
burden- tons, or thereabout, whereof 
Jobn Shaw— is maſter, for this preſent voyage, 
or whoſoever elſe ſhall go maſter in the ſaid ſhip, 
or by whatever other name the ſaid ſhip or ma- 
ſter is, or ſhall be called; beginning the adven- 
ture upon the ſaid hull and aforeſaids, at and 
from New York, and upon the ſaid freight, and 
goods and merchandiſe, at and from the lading 


thereof aboard the ſaid Lion, and to continue and 


endure, until ſhe ſhall arrive at Greenock or Port- 
Glaſgow, and be ſafely moored twenty-four hours, 
and ſaid freight, and ſaid goods and merchandiſe 
be there ſafely landed. The ſaid hull and a- 
foreſaids, are and ſhall be valued at one thouſand 
pounds Sterling, and ſaid freight at five hundred 
pounds Sterling, and ſaid goods and merchandiſe, as 
value may hereafter appear by invoices; according 
to which particular ſum, all loſſes that may happen 
upon the ſaid hull and aforeſaids, are to be repaired 
by us, proportionably to the ſeyeral ſums annexed 

to 
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to our ſubſcriptions, in manner underwritten, 


| Touching the adventures and perils, which we, 


the ſaid aſſurers, are contented to bear, and do 
take upon us in this voyage; they are of the 
ſea, men of war, fire, enemies, pirates, rovers, 
thieves, jettezons, letters of mart, and counter- 
mart, ſurpriſals, takings at ſea, arreſts, reſtraints, 
and detainments, of all Kings, Princes, or 

ple, of what nation, condition, or quality ſoever, 
baratry of the maſter and mariners, and all 
other perils, loſſes, or misfortunes, that have, or 
ſhall come, to the hurt, detriment, or damage 
of the ſaid hull and aforeſaids, or any part there- 
of, during this adventure, And in caſe of any 
misfortune or loſs, it ſhall be lawful for the aſ- 
ſured, their factors, ſervants, or aſſigns, to ſue, 
labour, and travel for, in and about the defence, 
ſafeguard, and recovery of the ſaid hull and 
aforeſaids, or any part thereof, without preju- 
dice to this aſſurance, to the charges whereof 
we the aſſurers will contribute each of us for 
ourſelves, according to the reſpective ſums aſ- 
ſured by us in manner underwritten. And it is 
agreed by us, the aſſurers, that this writing 
and aſſurance ſhall be of as much force and ef- 
fect, as the ſureſt policy, or writing of aſſurance 
made at London. And ſo we the aſſurers, do 
hereby bind and oblige us, each of us for our- 
ſelves, conform to the ſums of money annexed 
to our reſpective ſubſcriptions underwritten, our 


heirs and ſucceſſors, to the ſaids Meſs A. B. 
| and 


_— 
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and Co. their heirs, executors, and afligns, for 


the true performance of the premiſes, and to 
repair any loſs they ſhall fuſtain upon the ſaid 
hull and | aforeſaids, or any part thereof, to 
the extent of the ſums at which the ſame are 
particularly valued, in manner above written, 
during the continuance of this adventure; con- 
fefling ourſelves paid the conſideration due to us 
for this aſſurance, by the aſſured, after the rate 


of tuo | guineas per centum. And it is fur- 


ther agreed, that in caſe of average loſs, not ex- 
ceeding five pounds per hundred, upon the 
ſaid whole ſhip, tackle, apparel, boat, and o- 


ther furniture, and upon the whole goods and 


merchandifes, laden or to be laden aboard 
the ſaid ſhip, we are not to pay, or allow 

any thing towards repairing ſuch loſs,” _ 
And it is further agreed, that in caſe any diſpute 
or difference ſhall ariſe, relating to a loſs on this po- 
licy, it ſhall be referred to two indifferent perſons, 
one to be choſen by the ſaid aſſured, and the o- 
ther by us, who ſhall have full power to adjuſt 
the ſame ; and in caſe they cannot agree, then 
ſuch two perſons ſhall chuſe a third perſon to be 
overſman and umpire” betwixt them ; and any 
two of them agreeing, their ſentence and award 
ſhall be obligatory to both parties : With and 
under the burden of which three laſt named 
proviſions theſe preſents are granted, and no o- 
ther ways. In witneſs whereof we have ſub- 
| E ſcribed 
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ſcribed theſe preſents *, (printed on ſtamped pa- 


per, conform to act of Parliament,) at Glaſgow, 
the firſt day of January, One thouſand ſeven 
hundred and eighty fix years, before theſe wit- 
neſſes, C. D. merchant in Glaſgow, and D. F. 
merchant there, by whom the blanks, witneſ⸗ 
ſes names and deſignations are filled up.” 
N. B. Inſurers are not liable for any average- 


loſs upon grain, fiſh, fruit, wine, proviſions, or 


other goods which in their own nature are liable 
to periſh or decay, by continuing long on board, 


or being faulty or decayed before ſhipping : 


But the owners of ſuch goods ſhall recover, on a 


general average, when any part of them are 


thrown overboard, for the preſervation of the 
whole; and on a particular average, when the 
damage happens by ſtranding or bulging.” 


All contracts of inſurance agree in certain ge- 
neral clauſes, which may be conſidered as eſſen- 
tial. Every policy muſt ſettle the following par- 
ticulars: 

I/, The perſon in whoſe favour the inſurance 
18 made. 

2dly, The ſubject inſured, mh . life, 
ſhip, goods, or freight. |; 

34y, The tort of danger from which the ſub- 
ject 1s warranted. 

athly, 
This clauſe is peculiar to policies uſed at Glaſgow. It 


has the effect of making the policy a complete deed, accord- 
ing to the Scots form of writings. 


. 
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Atbiy, The conſideration or premium given by 
the aſſured. And, 

5thly, The ſubſcription of the underwriters, 
with the place and date of each ſubſcription. 

To theſe five articles, it ſhould ſeem; all the 
clauſes that in Britain uſually enter into an in- 
ſurance- policy may be reduced. 

With regard to the perſon in whoſe favour the 
inſurance is made, this head of the policy com- 
prehends all thoſe clauſes which may be prompt- 
ed by an anxiety to prevent miſtakes in this mat- 
ter; ſuch as, that the inſurance ſhall be yalid 
« in favour of whoever ſhall be proprietor of the 
« ſubjet;” or with regard to the point, howy. 
far the policy may admit of aſſignment. , 

The ſecond head comprehends all thoſe circum- 
ſtances of deſignation and deſcription that may 
appear neceſſary to identify the ſubject; and 
thoſe clauſes which ſerve to aſcertain what pro- 
portion of the ſubject is ſecured from hazard. 
This, in inſurances on lives and from fire, is ge- 
nerally executed by a particular ſtipulation, ex- 
preſſing to what extent the inſurer ſhall be re- 
ſponſible. In maritime inſurances, which are 
frequently underwritten by a number of indivi- 
duals, it is done by a ſum of money being. ad- 

jected to each ſubſcription. Clauſes valuing the 
ſubject inſured, have a ſimilar effect, and are ex- 
tremely common. 


The 
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The third article of the policy, the danger to 
which the inſurer is ſubjected, ſeems to depend 
upon two particulars ; the extent of the loſs 
which may be incurred, and the nature and cir- 
cumſtances of the adventure from which that loſs 
may ariſe. To aſcertain this laſt, which is of 
the utmoſt conſequence, it is neceſſary, in mari- 
time inſurances, to ſpecify when the riſk ſhall 
commence and terminate; the port of loading, 
and that of the diſcharge of the veſlel, together 
with the different places at W 1 the 
voyage, ſhe may touch. 

Under this head may likewife occur a variety 

. of exceptions and conditions, which are expla- 
nations of the adventure undertaken, and far- 
ther limitations of the danger to which the in- 
ſurer ſubjects himſelf. The underwriter on fire, 
for example, ſometimes excepts from his obliga- 
tion the danger of fire from foreign inuaſion. The 
inſurer on lives ſometimes thinks it of ſufficient 
importance to inſert the exception of death by 

ſuicide, or the hand of juſtice. 

With reſpect to the two laſt articles, the re- 
ceipt of the premium muſt be acknowledged by 
the underwriter, for reaſons to be afterwards ex- 

plained. And the policy is ſubſcribed by him 
alone, becauſe it is the underwriter alone who 

comes under an obligation to a future perfor- 


mance. 
In foreign, and in many Britiſh policies, there 

is a clauſe by which parties bind themſelves to 
ſubmit 


it 
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ſubmit any queſtions that may ariſe, to the deci- 
fion of arbiters. But this in Britain is not under- 
ſtood to exclude an application to the judicial 
eſtabliſhments of the country. Foreign policies 
likewiſe contain a clauſe fixing the forum in 
which the contract ſhall be made effectual. But 
this is never practiſed in Britain. 

It doesnot appear, that, naturally, any form of 
words whatever is eſſential to an inſurance contract, 
provided it contains the clauſes above mention- 
ed. All the foreign commercial ſtates, however, 
who have attempted any regulation on this head, 
have preſcribed a particular ſtyle to be employ- 
ed. Among ſome of them *, this form is neceſ- 
ſary to the validity of the contract. In others , 
the deviation from it is attended with a penalty, 
but without annulling the deed. 

In England, where few ſtatutory regulations 
have taken place upon inſurance, every man, it 
ſhould ſeem, may adopt that form of expreſſion 
which pleaſes his own fancy. Writing ſeems, 


however, to be indirectly rendered neceſſary, by 


a ſtatute now to be mentioned. 

In this country, the frequency and linpormnce 
of the contract of inſurance has pointed it out 
to government, as a proper ſource of public reve- 
nue. Accordingly, by ſtat. 11. Geo. I. c. 30. 
§ 44. it was provided, that, when any veſlel 
* or merchandiſes ſhall be inſured, a policy, du- 
IP ſtamped, ſhall be iſſued or made out, within 


three 
* Antwerp, Florence. 1 Spain. 
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« three days at fartheſt, under the penalty of 
„L. 100 upon the inſurer, to be recovered like 


« all other penalties, in relation to the ſtamp- 
<« duties.” And promiſſory notes, unſtamped, 
for aſſurances of ſhips or res are de- 
clared null. 

With regard to the amount of this inp ade 
ty, it was provided by 8th Geo. III. c. 25. that 
property extending to L. 1000, might be inſured 
with a 5s. ſtamp, and all above it with two 5s. 
ſtamps; but that without theſe, the inſurance 
ſhall be void, and the premium ſhall remain the 
property of the inſurer *, By ſtat. 16th GRO. III. 
c. 24. an additional duty has been laid on, of 
one ſhilling on every policy þ. 

The effe of theſe ſtatutes, therefore, ſeems 
in one view to be this: A bargain of inſurance 
may be entered into, by any writing, or even 

verbally; 

The onus proband; lies upon the inſurer, that a policy pro- 

perly ſtamped, had been made out. BzTTs, ut tam Cc. a- 

gainſt Caxman. Betts brought an action on ſtat. 1 1. Geo. I. 

c. 30. 44. againſt Carman, to recover the penalties from the 
defendant, for underwriting without a ſtamped policy. 

AsnvxsT I. held, That the plaintiff did enough to ſupport 
his caſe, if he proved the contract; which he did, by a let- 
ter from the defendant, acknowledging the receipt of the 
premium: That it was incumbent on the defendant to ſhew 
the actual execution of the policy, within the terms of the 
act; and that a ſtamped policy, made three days after, was 
no defence. The Court confirmed this judgment, by re- 
fuſing the defendant a new trial. Mich. 24th Geo. III. 


B. R. M. 8. 
+ Similar duties are exigible on fire and life policies. 
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verbally ; but after three days, it cannot afford 
a ground of action, unleſs extended on paper 
ſtamped in terms of the act. The aſſured, like- 
wile, ſhall have no action to recover his premi- 
um, and the inſurer ſhall forfeit L. 100, as penal- 
ties, for attempting to defraud the revenue. 

The requiſites above mentioned being attend- 
ed to, and the policy expreſſed in intelligible 
language, the contract of inſurance is complete, 
as to form. | 


"CH A P., IL 


Of the effeft of Fraud and Error, in a Policy of 
_ Inſurance. | 


1 is abundantly evident, that direct fraud a- 
mong contracting parties, muſt be deſtructive 
of the validity of any engagement. The perſon 
who practiſes fraud in his dealings, is criminal. 
The ſympathy and indignation of the public 
are intereſted, to redreſs the ſufferer; to prevent 
the other party from acquiring an advantage by 
his own delinquency, and even to ſubject him to 
puniſhment. | 
This principle is particularly applicable to the 
bargain of inſurance. In this agreement, the 
ſituation of parties ſuppoſes a mutual confidence 
and good faith, in a peculiar degree; and the 
notion of fraud meets with a more extenfive 
conſtruction from the law, than in other con- 
tracts, 
In 
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In many other tranſactions; in the ſale of any 
commodity, for example, it is enough if the 
vender does not actually impoſe upon the pur- 
chaſer, by repreſenting his merchandiſe as differ- 
ent from what it is in reality; it infers no fraud 
that he does not diſcloſe all its defects. The 
merchant ſubmits his goods to the inſpection of 
the purchaſer, who is ſuppoſed, in a certain de- 
gree, to truſt to his own ſkill; and if,  confiding 
in appearances, he ſhould reject a better com- 
modity, and chuſe a worſe, or if he ſhould be 
miſtaken in the market- price of it, the merchant 
will not be deprived of the advantage ariſing 
from his own duplicity and concealment in this 
reſpect. 8 

But inſurance is an agreement, not with re- 
gard to a ſubject already exiſting, but a future 
contingency. There is nothing preſented to the 
ſenſes for ocular inſpection; the queſtion is with 
regard to the amount of a probability; and all 
thoſe circumſtances on which that probability 
depends muſt be diſoloſed, before the ſubject of 
the intended bargain can be fairly judged of. 
The full communication of every particular 

relating to the riſk, is peculiarly incumbent 
upon the aſſured. The aſſured is often the own- 
er of the ſhip: He is, in all caſes, more con- 
nected with the owners than the underwriter is: 
He has far better opportunities, therefore, of be- 
ing acquainted with the nature of the adven- 


ture, the ſtrength of the ſhip, the condition of 
the 
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the cargo, the perils of the voyage; and, with 
regard to any peculiarity in theſe reſpects, the 
underwriter muſt depend on the information 
of his aſſured. It becomes abſolutely neceſ- 
ſary to guard, with the utmoſt circumſpection, 
againſt fraudulent conduct on the part of the aſ- 


ſured, for which he has ſo much temptation and 


opportunity. 

Not only, therefore, is the ſmalleſt degree of 
deceit, and direct miſrepreſentation ſufficient to 
deſtroy the policy ; but every intentional conceal- 
ment of circumſtances, which may any way af- 
fet the conſent of parties, is a breach of that 
peculiar truſt and confidence repoſed by the one 
party in the other; and it vacates the agreement 
as a ſpecies of fraud. All :ntentional concealment, 
of circumſtances which vary the riſk, is fraud, 
in inſurance. 

The effect of error and miſtake, in deſtroying 
the conſent of parties to an inſurance policy, is 
no leſs worthy of obſervation. 

A policy of inſurance reſembles other con- 
tracts, in requiring that parties ſhould be fully 
agreed about the nature and qualities of the ſubs 
ject of their bargain. If, whether from fraud 
or from error, the ſubject is conſidered by one 
of the parties, as materially different from what 
it is in reality, the agreement is, in fact, incom- 
plete, and the perſon who ſuffers is entitled to 
redreſs. 

F Put 
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Put the caſe, that one perſon ſells a horſe, 
which has ſome important latent defect, ſuch as, 
if known, would put a ſtop to the bargain ; the 
purchaſe muſt be invalid; for the horſe is, in fact, 


materially different from that which the other 


party intended to buy ; and conſent, the effen- 
tial circumſtance of a contract, is here really 
wanting. 

The ſame thing holds in a policy of 7" WY 
The aſſured, for a premium given, purchaſes in- 
demnity upon a ſpecified event; and the inſurer, 
for the conſideration received, ſubjects himſelf to 
a riſk, If that event appears to the inſurer in a 
light materially different from what it is in reali- 


ty, the riſk undertaken becomes different from 


what was underſtood ; the contract entered in- 
to is, in fact, different from that which was in- 
tended, and muſt be null, as wanting the con- 


_ ſent of parties. 


In ordinary contracts, in a fale, for example, 
a diſtinction may be made betwixt various kinds 
and degrees of error. The moſt ſtriking in- 
ſtance of error occurs, where one individual ſub- 
je is miſtaken for another; as when a perſon 
is commiſſioned to purchaſe a particular horſe, 
and by miſtake purchaſes another inſtead of him. 
Nearly connected is that degree of error which 
relates to the efſential qualities of a ſubject; ſup- 
poſe, for inſtance, a horſe is bought for the 
plough, and it appears, upon trial, he has never 


been broke to that ſervice. 
The 
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The purchaſer of any commodity, no doubt, 
when it is fairly ſubmitted to his inſpection, is 
underſtood to depend, in a certain degree, upon 
his own {kill in eſtimating its value. But there 
are certain qualities which every vender muſt be 
ſuppoſed to warrant to the purchaſer ; the mer- 
chant is underſtood to warrant the commodity 
as not materially deficient in reſpec of its prin- 
cipal uſes. And if it ſhould turn out to be, in a 
high degree, incapable of being applied to thoſe 
purpoſes for which ſuch a commodity is intended, 
although there ſhould be no fraud in the vend- 
er, the loſing purchaſer muſt be freed from his 
bargain. 

The queſtion however recurs ; What are thoſe 
qualities which the vender is fannaled to war- 
rant? The defect of any commodity is a matter 
of degree; and how far may a latent defect ex- 
tend without annulling the contract ? It may be 
anſwered, the merchant is ſuppoſed to warrant 
thoſe qualities which have been eſſential to the 
agreement, and without which there would 
have been no agreement. It is, therefore, ſuch 
error only as gives riſe to the bargain, that can 
render it invalid; ſuch as, if corrected in proper 
time, would hve totally prevented the contract 
from taking place, 

With regard to miſtakes of inferior import- 
ance, as to the nature and qualities of the ſub- 


ject, ſuch as, if corrected in time, could not have 


prevented the bargain altogether, but only 3 
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ed the terms of it; they never can be ſuſtained to 
annul the agreement ; although, where they are 
very apparent, they may operate as a reaſon for a 
deduction from the price. Still leſs attention 
- ſeems to be due to errors in the market-value of 
any commodity. A miſtake as to the nature and 
qualities of a ſubje& may be unavoidable ; but 
every purchaſer may inform himſelf as to the or. 
dinary market-price; and he 1s therefore more 
readily ſuppoſed to truſt to his own {kill with re- 
gard to it. By the Roman law, a remedy was 
allowed againft ſuch error when it roſe to a very 
great extent; but modern mercantile nations 
have refuſed any redreſs whatever againſt errors 


in-the market-price of commodities, as prejudi- 
cial to the intereſt of commerce. | 


The fame views, it ſhould ſeem, with regard 

to the effects of error and miſtake, which apply 
to other covenants, extend likewiſe, in general, 
to contracts of inſurance, If a veſſel has been 
inſured, and it is afterwards diſcovered that ſhe 
was ſo leaky and rotten at the commencement of 
the adventure, as to be inſufficient to perform the 
voyage, even although there may have been no 
fraud or concealment on the part of the aſſured; 
yet there is here ſuch a degree of error as will 
invalidate the conſent of the inſurer. 

Thele reaſonings, however, with regard to 
error, are only applicable where a miſtake has 
occurred, which 1s not imputable to any fault of 
either of the contracting parties, It is only 

where 
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where the "merchant has ſubmitted his goods 
fully and fairly to the inſpection of his cuſtom- 
er, that no miſtake will annul the ſale, except 


an error in fubſtantialibus, a miſtake which had 


given riſe to the agreement. 

But, what if one of the parties ku, without 
fraudulent deſign, from culpable inattention 
and negligence merely, or from ignorance, miſ- 
led the other by erroneous information? In 
ſuch a caſe, it will not be neceſſary, in order to 
annul the contract, that the miſtake committed 
ſhould be of a nature ſo important. Any miſ⸗ 
take, whether it reſpects the qualities or value 
of the ſubje& ; not only ſuch as led to a bargain 
at firſt, but ſuch as enhanced the price of the 
e will invalidate the conſent of par- 
ties. 

Of this variation from the general effect of 
error, the contract of inſurance affords ſeveral 
examples. 

Suppoſe, on the one hand, the merchant 
ſhould communicate information to the underwri- 
ter, that the veſſel was fafe in port, when, in 
reality, the fact was otherwiſe ; or, ſuppoſe, 
on the other, he conceals a letter of advice, in- 
forming him that the ſhip had failed before a 
particular day. If either the mi/epreſentation or 
concealment was intentional, the policy is void, 
as being founded on fraud. But granting the 
aſſured to have acted without deſign, from mere 
overſight, or ignorance of what was proper to be 

i done; 


— 
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done; the queſtion will be, Whether the miſre- 
preſentation or concealment is material? that is, 
whether the inſurer's hazard is affeQed by it ; 
and if the ſmalleſt variation of the riſt run from 
that intended, is thereby produced, the conſent of 
parties. muſt {till be invalid. 

The #nſurer, in the caſes above ſtated, is ſeek- 
ing to be free from a bargain which he conſiders as 


_ unequal; he is therefore endeayouring to avoid 


actual loſs, as well as the aſſured. He has been 
drawn into that bargain without any miſcon- 
duct of his own; for he acted reaſonably in 
truſting to the information of the other party; 
and he was entitled to expect from him a full 
communication with reſpect to the extent of the 
riſk. 

But the aſſured does not appear free from the 
imputation of fault in the tranſaction in que- 
ſtion, Every perſon who engages in inſuran- 
ces knows, or ought to know, how much the 
underwriter muſt depend on the information of 
his aſſured ; and the latter ought therefore to be 
upon his guard not to communicate what may 
miſlead. He ought to be aware of the fituation 
of mutual truſt and confidence in which he 
ſtands with his party ; and he ought to be ex- 
tremely careful not to conceal. A moderate de- 
gree of attention might prevent both; and he 
appears guilty of groſs negligence, who falls in- 
to either. 

This 
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This diſtinction between the effects of imple 
error, and miſrepreſentation or concealment, is far- 
ther ſtrengthened by views of expediency. 

In the caſe of a miſtake which has not ariſen 
from the information given by either of the par- 
ties, there is no harm in ſuftaining the contract, 
unleſs the miſtake is of great magnitude: But 
it would be highly dangerous to give ſupport, in 
any extent, to a bargain, where an error has 
originated from the act and deed of one of them. 
This would be opening a door to diſhoneſt arti- 
fice; and the pretence of inattention and igno- 
rance would be always at hand, as a cover to 
fraudulent intention. | 

Every inſtance of miſrepreſentation and con- 
cealment, therefore, however unintentional, if it 
varies the riſk undertaken, in the minuteſt par- 
ticular, from that underſtood, deſtroys the conſent 
of parties, and annuls the contract. It implies, 
not only miſtake, but miftake founded on fault. 
* Culpa lata,” ſay the civilians, ** @quiparatur 
* dolo.” Miſrepreſentation and concealment, in 
all caſes of inſurance, carry with them a degree 
of groſs negligence, which is a ſort of conſtruc- 
tive fraud in the eye of law, to the effect of de- 
ſtroying every obligation founded upon it. 

Theſe principles now ſtated, with regard to 
fraud, error, and fault, will be found to operate 
in a variety of queſtions that occur in the ſubject 
of inſurance. We may, in this view, conſider, 
the effect of direct fraud of any kind; —of er- 
roneous information; —of mutual miſtake. 


SECT. 
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Sect. I. Of direct Fraud. 


1. Whenever, in the fir/t place, the conſent 
of either the aſſured or underwriter has been eli- 
cited by direct fraud, or by diſhoneſt artifice of 
any kind, there can be little doubt that ſuch 
conſent muſt be totally without effect. The 
contract is null and void from the beginning. 

Of this a variety of examples may be produ- 
ced; as where a perſon inſures a rotten ſhip, 
and contrives to have her ſunk ; of which we- 
have an inſtance in the caſe of Firebraſ v. Per- 
kins, quoted in MoLLoy *. Or where a perſon 
inſures goods not ſhipped, or relands them, 
with a view to defraud the underwriters; of 
which likewiſe a variety of examples muſt ſuggeſt 
themſelves. But the following caſe may afford 
ſufficient illuſtration of ſo clear a principle. 


WHITTINGHAM v. THORNBOROUGH. 


J. S. and others came to the inſurance-office, 
and brought a policy to inſure, for a year, the 
life of A, upon which they had no concern or in- 
tereſt depending. The policy run, Whether 
* intereſted or intereſted.” In order to 
draw in ſubſcribers, they agreed with M, a 
known merchant upon the Exchange, and a 
leading man in ſuch caſes, to ſubſcribe firſt ; but 
in caſe A died within\ the year, M was to loſe 

nothing 
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nothing, but, on the contrary, was to ſhare what 
ſhould be gained from the other ſubſcribers. Upon 
the credit of M's ſubſcription, ſeveral others ha- 
ving enquired of M. about A, who was his neigh- 
hour, ſubſcribed likewiſe. A died in four months, 
and the bill was to be relieved againft this po- 
licy. Theſe facts being all confeſſed by the an- 
ſwer, the policy was decreed to be delivered up, 
and the premium to be repaid, the plaintiff de- 


ducting thereout his coſts. The court. ſaid, “ In- 


« ſuring was firſt ſet up for the benefit of trade, 
that when a merchant happened to have a 
« loſs he might not be undone by it, the loſs 
« jn this way being borne by many. But if ſuch 
ill practices were uſed, it would turn to the 


» ruin of trade, inſtead of advancing it.“ Preced. 


in Chancery. 20. Hil. 1690. 2. Eg. Abr. 635. 


2. Direct fraud in inſurance, not only vacates 
the obligations of the innocent party, but ren- 
ders him who has been guilty of it, the proper 
object of puniſhment. 

« Any perſon,” ſays the Ordinance of Stock- 
holm, “making uſe of artifice, fraud, and fal- 
«* lacy, in any matter of inſurance or average, 
* ſhall not only make good to all parties concern- 
* ed, all the inconveniencies and damages they 
„may have received thereby, but likewiſe, on 
« account of his offence, ſhall, according to the 
„ circumſtances of the caſe, and the preſcription 
of the penal laws enacted in our ordinance a- 

G 66 gainſt 
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„ gainſt criminals, be e in his eſtate, ho- 
< nour, and life *.“ | 
From ſimilar views, where fraud has interven- 
ed in a contract of inſurance, the obligation 
of the innocent party is not only vacated, ſo far 
as it appears to have originated from the deceit 
employed, but it is cut down altogether, as a 
puniſhment for diſhoneſt intention. Thus, if a 
merchant fraudulently inſures his ſhip or cargo 
beyond its real value, the inſurance is. not re- 
ſtricted to the real amount, but the Nen is re- 
duced in totum. 

The different ſpecies of frand i in relation to in- 
ſurance, as they differ from each other in kind 
and in degree, are in Britain the ſubjects of an 
arbitrary puniſhment. There is one ſpecies of 
fraud, however, which has been declared felony, 
by expreſs ſtatute. I mean the fraudulent de- 
ſtroying or ſinking of ſhips. 

It is unneceffary to recite the earlier ſtatutes 
which have been enacted upon this ſubject. By 
an act of 4th Geo. I. it is provided, © That if 
© any owner of, or captain, maſter, mariner, or 
other officer, belonging to any ſhip, ſhall wil- 
„fully caſt away, burn, or otherwiſe deſtroy 
« the ſhip, of which he 1s owner, or unto which 
* he belongeth; or in any manner of way di- 
e rect, or procure the ſame to be done, to the 
* prejudice of any perſon or perſons, that ſhall 

* underwrite 

* Sec the foreign ordinances, paſim. Mag. v. 2. | 
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4 underwrite. any policy or policies of inſurance 
t thereon, or of any merchant or merchants, 
« that ſhall load goods thereon, he ſhall ſuffer 
« death.” | 
And by another act, 11th Gzo. I. it is enact- 
ed, © That if any owner of, or captain, maſter, 
officer, or mariner, belonging to any ſhip or 
“ veſſel, ſhall wilfully caſt away, burn, or other- 
« wiſe deſtroy the ſhip or veſſel of which he is 
„owner, or to which he belongeth, or in any 
„ ways direct or procure the ſame to be done, 
« with intent or defign to prejudice any perſon 
that hath or ſhall underwrite any policy of in- 
« ſurance thereon, or of any merchant that ſhall 
load goods thereon, or of any owner of ſuch 
„ thip or veſſel, the perſon offending therein, 
« being thereof lawfully convicted, ſhall be deem- 
ed and adjudged a felon, and ſhall ſuffer as in 
« caſes of felony, without benefit of clergy.” 
From ſome peculiarities of expreſſion in theſe 
ſtatutes, which have been ſuppoſed applicable 
only to the Engliſh mode of trial, it has been 
doubted how far they extend to Scotland. 'The 
queſtion has been tried in two caſes; that of 
Samuel Lampro, in 1751; and that of Herdman, 
M*tver, and M*Callum, ſo late as the 1784. 
In Lampro's caſe, the Judge-admiral refuſed 
to ſuſtain action upon the ſtatutes. In that 
of Herdman, M*Iver, and M*Callum, the Judge- 
admiral had found, that the ſtatutes did extend 


to Scotland; but his ſentence was reverſed by the 
Court 
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| Court of Juſticiary. It is unneceſſary to enter into 
the particulars of theſe caſes, as by a recent ſtatute 


of his preſent Majeſty, inthe courſe of the ſummer 
1786, an expreſs enactment has taken place, re- 
medying the imperfection of the law. of Scot- 
land in this reſpect, and declaring the crime of 
fraudulently ſinking or deſtroying ſhips, to be 
puniſhable with death in that country as well as 


in England &. 


SzcT. II. Eyed of erroneous Information or of 
Miſtake occaſioned by the fault of the other Party. 


Erroneous information comprehends two ſpe- 


cies, which differ in form, though not in ſub- 


ſtance ; miſrepreſentation and concealment. In 
both. caſes, the principle is the ſame, whether a 
falſehood be ſuggeſted, or a truth ſuppreſſed, 

'« Inſurance,” ſays Lord MansFitLD, „ is a 
© contract upon ſpeculation : The ſpecial facts 
« upon. which the contingent chance is to be 
* computed, lie moſt commonly in the know- 
« ledge of the inſured only; the underwriter 
« truſts to his repreſentation, and proceeds upon 
* confidence that he does not keep back any cir- 
* cumſtance in his knowledge, ſo as to miſlead 
« the underwriter into a belief that the circum- 
** ſtance does not exiſt, and to induce him to 
t eſtimate the riſk as if it did not exiſt ; the 

cc keeping 

In the act regulating the Court of Admiralty. 
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„ keeping back ſuch circumſtances is a fraud ; and 
therefore the policy is void.“ 

« Although the ſuppreſſion ſhould happen by 
« miſtake, without any fraudulent intention, yet 
* {till the underwriter is deceived, and the policy 
« js void; becauſe the i run is really diffe- 
rent from the riſk underſtood and intended to be 
run at the time of the agreement. 

“ The policy would equally be void againſt 
the underwriter, if he concealed; as, if he 
inſured a ſhip, on her voyage, which he pri- 
vately knew to be arrived; and an action 
* would lie to recover the premium.“ 

— The queſtion, therefore, muſt always be, 


Whether there was, under all the circumſtan- 


ces, at the time the policy was underwritten, 
« a fair repreſentation or a concealment ? Frau- 
« dulent, if deſigned ; or, though not deſign- 
ed, varying materially the object of the policy, 
and changing the riſk underſtood to be run.“ 
In Carter v. Boehm. 

Under this head, ſeveral caſes may be diſtin- 
guiſned. 

I. Upon the principles already ſtated, if there 
be any thing peculiar in the conſtruction of the 


hip, or the nature of the cargo, which is produc- 


tive of extraordinary riſk, it ought to be expreſ- 
{cd in the policy, otherwiſe the inſurer cannot 
he ſubjected to the conſequences of ſuch peculi- 


arity, 
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arity. In judging of the extent of the inſurer's 


obligation, we muſt conſider what circumſtances 
were in the view of parties at the date of the 
contract. The inſurer 1s entitled to ſuppoſe, 
that every thing reſpecting the ſhip is in its or- 
dinary ſituation ; and he will not be obliged to 


anſwer for misfortunes, of which he was not 


aware, and therefore which he did not mean to 


undertake. Theſe peculiarities, however, muſt 
in general be known to the aſſured, and the in- 


ſurer ought to be freed from the effect of a con- 
ſent, which, ſo far, appears founded in improper 
and faulty concealment. | 

By the regulations of many foreign countries, 
accordingly, there are certain commodities which 
cannot be included under the general denomi- 
nation of goods or merchandiſe, but muſt be ſpe- 
cified by name. Thus, by Ord. Rotterd. 1721, and 


Amſterd. 1744, Ammunition, arms, gold, ſilver, 


„ and jewels, muſt be expreſsly declared.” 

By the French Ordinance, all goods ſubject to 
leakage, muſt be expreſſed in the policy; and by 
the Pruſſian, all goods ſubject to corruption and 
leakage. In inſurances made on ſlaves or cattle, 
by the Ordinance of Spain, this circumſtance 
muſt be declared in the policy, otherwiſe the in- 
ſurers run no riſk. Similar regulations are in- 
troduced by the Ordinances of Hamburg, which 
make an exception, among others, of goods 
prohibited by powers at war;“ by thoſe of 

Sweden ; 


MISTAKE OCCASIONED BY FAULT, 55 


Sweden; by the Spaniſh Weſt-Indian Laws and 
by thoſe of Florence in 1526 K. 

It was formerly obſerved, that inſurance is pro- 
hibited upon contraband goods; and therefore 


it follows, that the underwriter is not liable for 


any loſs on ſuch goods. The principle now ex- 
plained preſents another reaſon, wherever the in- 
ſurer has been ignorant that the goods were con- 
traband, viz, that he appears to have been led 
by fraud and concealment to underwrite a cargo 
which was attended with extraordinary riſk. 

Another illuſtration occurs, although the prin- 
ciple does not ſeem to be carried its whole length. 
By the Ordinance of Amſterdam and of Copenha- 
gen, if a ſhip be ir- built, it muſt be expreſſed, 
„ otherwiſe, in caſe of loſs, the inſurer is caly 
liable for half the damage. ie 

In all theſe caſes, the infarer ſuffers a loſs by 
the concealment : He undertakes a riſk great- 
er than he intended ; the circumſtances con- 
cealed might, if diſcovered, have prevented the 
inſurance altogether, or altered the terms of it; 
and the ſuppreſſion of theſe circumſtances im- 
plies fault in the aſſured. 

II. Upon preciſely the ſame principles, either 
party is liberated from obligation, and his con- 
ſent to the contract becomes null and void, if the 
other has concealed any material advices relating 
to the ſituation of ſhip or cargo, with reſpe& to 
the accidents of the voyage. Such a ſuppreſſion 
of facts either ſuppoſes fraud, or ſuch negligence 


and 
See Macens, vol. ii. p. 7. Vol. i. p. 9. 10. 
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and fault as onght to have the ſame effect with 


fraud in annulling the contract. 


The ſtrongeſt caſe of concealment of W 


is that alluded to by Lord MansyizLD, in the 
paſſage above quoted, where the merchant gets 


bis ſhip inſured, knowing it to be loſt; or the 


underwriter inſures, knowing the veſſel to be ar- 


rived. There is an example quoted by Mr 
WzsxErT, the cafe of Ratcliffe verſus Shulbred, 


where the (fraudulent concealment and miſre- 


preſentation hems to fall very little e * 1 
now mentioned. 

1. But the biineiple may be illuſtrated in a va- 
riety of inſtances, from that degree of conceal- 
ment which is ſcarcely diſtinguiſhable from fraud, 
down to that which originates i in Te 
able inattention. 


D' AcosTa v. aer 


mes S. having a doubtful account of his ſhip 
that was at ſea, viz. that a ſhip like his was ta- 
ken, inſured her, without any information to 
the inſurers of what he had heard, either as to 
the hazard or circumſtances which might induce 
them to believe that his ſhip was in great dan- 
ger, if not actually loſt. The inſurers bring a 
bill for an injunction, and to be relieved; and 
Lord MACCLESFIELD decreed the policy to be deli- 
vered up with coſts, but the premium to be paid 
back, and allowed out of the coſts; and his 
Lordſhip ſaid, That the inſured had not dealt 
fairly 
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fairly with the inſurers, that he ought to have 
diſcloſed to them what intelligence he had of 
the ſhip's being in danger, and which might in- 
duce at leaſt to fear that it was loft, though he 
had no certain account. For if this had been 
diſcovered, it is impoſſible to think that the in- 
ſurers would have inſured the ſhip at ſo ſmall a 
premium as they had done, but either would not 
have inſured it at all, or would have inſiſted on 
a larger premium. $So that the concealment of 
the intelligence is a fraud. 2. Eg. Abr. 635. 
Trin. 1723. 2. P. Will. 170. 


Rook v. THURMOND. 


Rook got inſurance made on the ſhip Polly, 
from South Carolina to Cowes, The ſhip, on the 
12th of July 1741, failed from South Carolina for 
Cowes, and on 18th July was taken as a prize 
by the Spaniards. The defence infiſted on for 
the underwriter was, that the plaintiff had been 
informed by a letter from Carolina, by a ſhip 
called the Collet, that the Polly, the ſhip inſured, 
had failed ten days or a fortnight before the ſhip 
Collet ; and that the ſhip Collet had arrived in 
England ſeven days before the inſurance was 
made; and that the plaintiff had not given the 
defendant information of this circumſtance at 
the date of the policy. 

The Chief Juſtice declared his opinion, that 
the concealment inſiſted on was a ſufficient cir- 
cumſtance to diſcharge the defendant from the 

H policy ; 


% 
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policy; for he ſaid, that thole contracts are 


made upon a mutual faith and credit; and that 
to conceal ſuch circumſtances which may make any 


- difference. in the adventure is fraudulent ; for the 


inſurer ought to have the advantage of judgment 
upon them; and that where there is ſuch conceal- 
ment, the inſurance ought not to bind. But the 
defendant not being able to make out this fact 
to the ſatisfaction of the jury, the plaintiff had a 
verdict. 1. Dict. Tr. and Com, 148, 9 1743. 
At Guildhall. 


. V. RICHARDSON. 


The defendant inſured the plaintiff on a cargo 
of potaſh, verdigriſe, cotton, and other periſh- 
able goods, at and from Genoa to Dublin ; the 
& adventure to oy from the port of loading, 
« Table to average.” The cargo had been put 
on board at Leghorn, Auguſt 1oth ; and the veſ- 
ſel had been originally bound for Dublin. Ha- 
ving loſt her convoy, ſhe had put into Genoa, 
where ſhe had lain from the 13th Auguſt, to the 
th January, when ſhe failed. The inſurance 
was made January 20th, when theſe facts, though 
known to the aſſured, were not communicated 
to the underwriter. The veſſel was ſhattered 
and much damaged by a ſtorm. A verdict ha- 
ving been found for the plaintiff, a new trial was 
moved for on the ground of material conceal- 


ment, 
L, 
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L. MansFIELD. The fact here concealed is 
material; for who can ſay, that no riſk was run, 
or no damage incurred during the five months 
ſtay at Genoa. The policy is founded on miſrepre- 
ſentation ; for the expreſſion uſed implies, that 
Genoa was the port of loading; and, at the trial, 
all the witneſſes ſaid, that, by uſage, it was mate- 
rial to acquaint the underwriter whether the in- 
ſurance was to be at the commencement, or in 
the middle of a voyage. 

WirLmoT J. Where the fact averred by the 
policy is not true, as here, that Genoa was the 
loading port, I will not ſpeculare whether it be 
material or not. Although here the length of the 
ſtay at Genoa is very material, in the caſe of ſuch 
periſhable commodities, 

Yarzs J. Material concealment vitiates all 
contracts, upon principles of natural law. And 
this concealment was material.—The rule for a 
new trial was made abſolute. 1. Black/t. Rep. 


463. 


STEWART again/? MORISON. 


Andrew Moriſon, owner, and James Moriſon, 
freighter, of the ſhip Three Brothers, then load- 
ing with wheat at Koning/berg, for the Frith of 
Forth, received intelligence of their veſſel from 
their correſpondent, by a letter dated on the 6th 


September 1774, as follows: The whole cargo, 


J expect, will be ready to ſhip to-morrow, fo 
that you may take your meaſures with regard 
66 to 


= 


— 
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*'to the inſurance.” And again, on the zoth 
September, by a letter dated on the 1 3th, in theſe 
words: . have herewith the pleaſure to cover 
your bill of loading and invoice of 39 bolls 
e wheat, ſhipped for your account per the Three 
*« Brothers, Captain Maule. Captain Maule is 
* now ready to depart with the firſt fair wind. 

On the 7th October, James Moriſon wrote to 
an inſurance-broker in Edinburgh, to get L. 200 
' inſured for Andrew Moriſon on the ſhip ; and in 
his letter he added, * The veſſel was expected to 
© be loaded at Koning ſberg, betwixt the 13th and 
goth September.” Inſurance was done accord- 
ingly that ſame day, by Stewart and others, at 
2k per cent. © upon the Three Brothers, at and 
„from Koningſberg.” And ſubjoined to the 
policy are the words of the letter, . ſaid ſhip 
c expected to be loaded,” G 
On the 5th October, likewiſe, Ellis Martine, at 
the deſire of James Moriſon, wrote to another 
inſurance-broker, to get inſured, on account of 
James, L. 150, on goods by the Three Brothers, 
* the ſhip warranted ſafe the 13th lt. and no ad- 
& vice of her ſailing.” This policy was under- 
wrote by the ſame people with the former, and 
contained the clauſe, * warranted ſafe the 13th 
6 git”? Rec. | 

The veſlel failed from Pilau on 13th Septem- 
ber, but run aſhore on the iſland of Rugen, and 
was totally loſt, The inſurers objected to pay- 
ing the loſs, upon the footing of concealment! 

by 
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by the aſſured. The Judge-admiral repelled the 
defence. But when the queſtion came before the 
Court of Seſſion, Lord GarpensToN, Lord Or- 
dinary, pronounced the following judgment: 
« Is of opinion, That although the perſon 
« who applies for inſurance of a ſhip or cargo in 
« foreign parts, is not bound to produce or com- 
„ municate all his letters of intelligence concern- 
« ing the voyage or adventure; yet he 1s bound 
« fairly to communicate every material circum- 
« ſtance of his intelligence, from which any pro- 
e bability of hazard may ariſe. The Lord Ordi- 
„ nary is alſo of opinion, That, in this caſe, the 
« inſured have either wilfully concealed, or in- 
« advertently omitted very material circumſtances 
of the hazard in their informations to the in- 
„ ſurers. In one of the policies, dated 8th Oc- 
tober, the ſhip is warranted ſafe on 13th Sep- 
tember, and no accounts of her failing.” But 
« theſe material circumſtances are ſuppreſſed or 
omitted, viz. that the ſhip had been completely 
loaded between the 6th and 13th; that ſhe 
„was then ready to fail, and the bill of loading 
„and invoices were tranſmitted. And the in- 
formation on the other policy is ſtill more ex- 
ceptionable, as it intimates to the inſurer, that 
the ſhip was only expected to be loaded betwixt 
e the 13th and 20th of September, though the 
«* inſured had poſitive intelligence that ſhe was ac- 
© tually loaded, as above, betwixt the 6th and 
*13th; and that the maſter, after delivering 
« his 
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« his bill of loading, and invoices, was then 
ready to ſail with the firſt fair wind. Upon 
_ *© theſe grounds, the Lord Ordinary finds the in- 
„ furance void.“ 

And to this interlocutor the Court, upon ad- 
viſing a reclaiming petition, with anſwers, adhered. 
Fac. Collect. January 19. 1779. 


Kar againſt YoUNG, | ; 

Kay, maſter of the brig Robert, wrote from 
Elfineur, on the gib Auguſt 1780, to Mr Pierſon, 
merchant at Borrow/tounneſij—* I arrived here 
this morning, after a fine paſſage from Riga of 
% five days. I mean to leave this place this night, 
*« wind and weather permitting. As there is no 
„ convoy home ſoon," it will be needleſs to be 
longer. It is reported the privateers are very 
plenty upon the coaſt of Norway; however, I 
„mean to take my chance, Deſire Mrs Kay to 
« inſure L. 36 Sterling.” 

This letter Mr Pierſon received on the 26th 
Auguſt ; and by that day's poſt he wrote Meſlrs 
Kinnear and Son of Edinburgh, to get L. 100 
inſured on the ſhip Robert, and informed them, 
that he had that day received a letter from Cap- 
tain Kay, dated at Elfineur, on the gth current, 
when he was clear to ſail. 

Mr Pierſon's letter having been laid before the 
underwriters in Meſſrs Kinnear's office, on the 
27th Auguſt, they all expreſsly refuſed to meddle 
with the policy on any terms. 

| | Mr 


* 
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Mr Pierſon meantime had delivered'Kay's let- 
ter to Mrs Kay, who, on the 27th Auguſt, wrote 
to a Mr Grindlay as follows: Sir, The deſign 
« of this is begging you would take the trouble 
« to get inſured L. 40, on account of Mr Kay, 
« from E{fineur to the port of Leith, on wages 
and goods on board the brig Robert, himſelf 
„ maſter. I had a letter yeſterday from Elfineur, 
„wherein Mr Kay adviſed me he propoſed to 
run it, as no convoy would ſail from thence 
for {ſome time *.“ 

The ſhip having been taken, and an action 
brought for the inſured values, the underwriter 
pleaded in defence, that the information given 
was defective in a material point. For had it 
been mentioned that the veſſel was clear to ſail 
on the gth Auguſt, ſhe muſt have, before the 27th, 
been reckoned. a miſſing ſhip. And from the 
conduct of the underwriters in Meſſrs Kinnear's 
office, who had the real information before them, 
there is every reaſon to ſuppoſe that Mr Toung, 
in the . ſame circumſtances, would not have 
meddled with the policy. _ | 

At firſt Lord ELLiock, Lord Ordinary, « afſoil- 
*« zied the + defender, in reſpect proper informa- 
tion was not given.” Afterwards his Lordſhip 

recalled 


* The account here given of the deciſion Kay againſt 
Young, is taken from the original papers, the ſtatement of 
this caſe in the Faculty Collection being ſomewhat incom- 
plete. 

+ Acquitted the defendant. 
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recalled that judgment, and found the defender 
liable in the inſured values, © in reſpect there 
* was no fraudulent concealment of any circum- 


1 ftance of hazard, in order to deverye the un- 
derwriter. ” 3 ICE 1 


'The latter reelle 7 and the petition | 


being followed with anſwers, the Lords . alter- 
ed the Lord Ordinary's interlocutor,“ thus re- 


turning to the judgment firſt given. Fac. Coll. 


20th Nov. 1783. 


SHIRLEY againſt WILKINSON, 


In this caſe, a letter- from the captain, men 
tioning, “ That he was ready to ſail, and that 
he certainly would fail early in Auguſt,” was 
with-held from the underwriters. The regula- 
tion of the premium depended upon the time of 
ſailing, which determined whether the ſhip was 
to be conſidered as miſſing. The queſtion was, 
Whether the information with- held was -mate- 
cat? - + £7 

A verdict having been found for the plaintiff, 
the Court, on motion for a new trial, held, that 
the whole intelligence ſhould have been com- 
municated to the underwriters, that they might 
have been enabled to exerciſe their judgment. 
The rule made abſolute, Mich. 22. Geo. III. 
—MS. | | 


The 


* Preſented a bill to the Inner Houſe. 
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The following caſe is one of thoſe which de- 
pend on circumſtances that may be viewed in 
different lights; but the general principle of it 
ſtrongly ſupports the doctrine above ſtated. 


GRIEVE againſt YoUNG®, 


On the 1oth December 1779, Wilkam Grieve, 
merchant in Eyemouth, wrote to Meſlrs Muat and 
Aitken, his correſpondents in Edinburgh, as fol- 
lows: „ Dear Sir, The Jean of Dunbar, Tho- 
* mas Neilſon maſter, ſailed this afternoon's tide, 
„with a fair wind, for Alloa. If you pleaſe you 
„may get L. 160 done upon her with Meſſrs 
Kinnear, in caſe you ſhould find the morning 
* coarſe, our mutual friend having left that for 
me as I found cauſe. You will do as you ſee 
** prudent for our intereſt.” 

As Eyemouth is not a poſt-town, the method in 
which the merchants there carry on their corre- 
ſpondence with Edinburgh, is by ſending their 
letters in the evening to the Preſs, or to Ayton, 
two ſtages upon the London road, where they 
are taken up by the poſt early next morn- 
ing. The letter in queſtion was ſent to the 
Preſs on the evening of the 1cth, and arrived in 
Edinburgh about fix o'clock afternoon of the 
11th, About eight o'clock afternoon of the 1th, 
Mr Grieve's correſpondent got infurance done 
accordingly. 

I The 


This caſe has not been inſerted in the Collection of Scots 
Decifions compiled by the Faculty of Advocates, but the 
Author has taken it from the printed papers in the cauſe. 
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The veſſel, on the evening of the roth, after 
the letter was diſpatched to the Preſs, was driven 
back to Coldingham Bay, within two or three 
miles of Eyemouth ; and Mr Grieve was informed 
of the diſaſter, in conſequence of the crew ha- 
ving, about half an hour after eight in the morn- 
ing of the 11th, been taken aſhore in a fiſhing 
boat. The ſhip went to the bottom about ten 
o'clock, in ſight of Mi Grieve himſelf. 

The departure of the London poſt from the 
Preſs uſually happens before ſeven in the morn- 
ing ; but, on many occaſions, it is ſo late as nine, 

ten, or eleven o'clock ; and ſometimes, though 
ſeldom, not before one or two afternoon. On the 
11th December, the day in queſtion, the poſt did 
not leave the Preſs till near ten o' clock; ſo that 
the loſs of the veſſel not only happened, and was 
known to the aſſured before the inſurance was 
made, but even before his letter had come into 
the hands of the poſt. Ayton is two, and the 
Preſs five miles diſtant from Eyemouth. 

The underwriters having inſiſted, that it was 
Mr Grieve's duty to have ſent another letter to 
the Preſs, on the morning of the 11th Decem- 
ber, countermanding his order, or to have 
got back his letter from the poſt-maſter there, 
the queſtion came before the Judge-admiral, 
who found, That it was incumbent on Mr 
„ Grieve, by expreſs, to have informed his cor- 
e reſpondents of the diſaſter, in order that the 
making of the inſurance might have been 

5 «« ſtopt; 
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« ſtopt ; which be had reaſon to thing would have 
reached Edinburgh time enough to have ſtopt 
« the inſurance, and which would have in fact 
« reached Edinburgh time enough for that pur- 
e poſe.” | 

The cauſe having been removed into the Court 
of Seſſion, the aſſured contended, That there was 
no obligation upon any merchant to convey in- 
telligence with greater expedition than by the 
ordinary courſe of poſt. That the ſame reaſon 
which made it neceſſary to ſend an expreſs from 
Eyemouth to Edinburgh in the preſent caſe, 
would make it equally incumbent to ſend ex- 
preſſes, though at greater diſtances, from Edin- 
burgh to London, or from London to the We/# 
Indies, wherever there was a bare poſſibility of 
outſtripping the ordinary poſt or packet. 

The underwriters, on the other hand, argued, 
That if the caſe had been reverſed, and Mr Grieve 
had wanted to ſave inſurance, by notifying the 
arrival of a veſſel, he would have found no dif- 
ficulty in accompliſhing this, and he would 
have made no ſcruple of ſending an expreſs to 
Edinburgh. On ſuch occafions, the duties ought 
to be equal and reciprocal. But if it was not ne- 
ceſſary to ſend an expreſs, it was ſurely incum- 
bent on My Grieve, if he meant to act fairly, the 
moment he knew of the ſhip's being driven back, 
to have diſpatched a meſſenger to the Preſs, or to 
Ayton, either to bring back his letter fromthe poſt- 
office, or to put in, another, explaining the cir- 

cumſtances 
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cumſtances 9 ſtood. . And in either of 
theſe caſes, no infurance would have taken place. 
The Court were of opinion, that it was not in- 
cumbent to ſend an expreſs to Edinburgh; but 
being ſatisfied that Mr Grieve had time to counter- 
mand the inſurance, in the ordinary courſe of poſt, 
and that it was his duty to have done ſo, gave 
judgment for the underwriters. In Summer-/eſſion 
1782. TINY 


The following caſe is nearly akin to that now 


ſtated. At the ſame time, it eſtabliſhes another 
very important point, that the aſſured is liable 
for the concealment or miſrepreſentation of the 
agent upon whoſe advices the inſurance 1s made, 


— 


FITSHERBERT b. MATHER. 


On the 27th July 1782, W. Bundock of Pool, 
agent for Fit/herbert, the plaintiff, contracted 
with Richard Thomas, a corn- factor at Hartland, 
for the purchaſe of 500 quarters of oats, to be con- 
ſigned to William Fuller at Portſmouth, on the 
plaintiff's account; at the ſame time, he direct- 
ed Mr Thomas to ſend him a bill of loading and 
invoice, and another to Fit/herbert himſelf, at 
Cuthbert Fiſher's, Eſq; London. Oy 5 

Mr Thomas ſhipped a part of the oats on board 
the 7o/eph, which failed from Hartland on 16th 
September 1782. And ſame day he wrote to 
Bundock and Fiſher, covering invoice and bill of 
loading. His letter to Bundock mentions, that 

the 
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the ſhip had ſailed, “ but I am afraid the wind 
js coming to the weſtward, and will force her 
« back. I have ſent a bill of loading and invoice 
« to My Fiſber, that he may inſure, if he likes, 
« as the equinox is near.” That to Mr Fiſher 
mentions the ſhip having failed, and that * this 
« eyening appears ſtormy,” 

About fix or ſeven o'clock in the evening of 
the 16th September, (the ſame day on which the 
ſhip had failed) Mr Thomas heard a report that 
the ſhip was aground. And at-ſix* o'clock in 
the morning of the 17th, he knew that ſhe was 
loft. a 

On the 19th September Mr Fit/fherbert wrote 
to Mir Fiſher, deſiring him to inſure his intereſt, 
as ſoon as the bills of loading ſhould arrive from 
Hartland. This letter was received at London 
on the 20th. 

The mode of ſending letters from Hartland to 
London, is as follows: The letters are collected by 
a private hand, who goes with them from Hart- 
land to Bideford, about one or two of the clock 
on the day on which the poſt ſets out from Bide- 
ford, and the poſt leaves Bideford about nine 
o'clock in the evening. It happened that the 16th 
September was not a poſt-day, ſo that Mr Tho- 
ma letter did not leave Hartland till one o'clock 
in the afternoon of the 17th; that is ſeven hours 
after that gentleman knew of the loſs of the veſſel. 
The letter to Mr Fiſher was received in London 
on the 20th ; and on the 21ſt September, the de- 

tendant 
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fendant under wrote L. 110 on a cargo of oats, 
on board the ſhip Joſeph, at and from Hartland 
to Portſmouth,” c. | 

Theſe were the material facts of a caſe ſubmit- 
ted by the jury for the opinion of the Court. 

The counſel for the plaintiff 1 two que- 
ſtions. 

1/t, Suppoſing Thomas to be the agent for the 
plaintiff, whether his negligence in not ſending 
an account of the loſs of the ſhip ſhall vacate the 
policy? » 

The whole that is required in making theſe 
kind of contracts, is, that they be made, bona 
fide, between the aſſured and inſurer. If there 


be a real diſcloſure, as between them, the act of 


a third party is not material. 

zd, Whether Thomas be the plaintiff's agent? 
All the orders which Bundock had given to 
Thomas, were to ſend ſuch a quantity of oats on 
board a ſhip, and to ſend a bill of loading : "The 

moment he had done ſo, his agency ceaſed, 

For the detendant, it was contended, That 
Thomas was the plaintiff's agent. Thomas ſuf- 
fered a letter to go to Fi/her ſeveral hours after 
he knew the ſhip to be loſt ; he himſelf know- 
ing, (as appears by his letter to Bundock,) that 
an inſurance might be made. It makes no dif- 
ference, that the letter was written before the 
loſs was known; becauſe it was not ent till at- 

terwards. Mr Fithherbert refers to Thomas's 
letter; this connects the agent with the prin- 
— cipal ; 


* 


-- 
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cipal ; and, without ſuch a reference, there 
would have been no inſurance. - Caſe of Stewart 


V. Dunlop, in H. of P. 1785 “. 


Lord MaxsrizLD C. J. The policy has 
been effected by miſrepreſentation, becauſe 
the inſurer was warranted to ſuppoſe the veſ- 
ſel in ſafety on 17th September, at twelve or 
one o'clock, when Thomas's letter came away. 
This miſrepreſentation ariſes from the agent 
of the aſſured. It ſuppoſes either fraud or 
groſs negligence in him. A muſrepreſenta- 
tion founded on negligence, as well as on 
fraud, will vacate the policy.” 

WIIIESs J. This is a groſs miſrepreſenta- 
tion upon the part of the aſſured's agent, for 
whom the aſſured muſt be liable.“ 

A$SHURST J. The act of the agent muſt bind 
the principal; for the principal muſt be ſup- 
poſed to know whatever the agent knows. 
There is no hardſhip here; for if the fact had 
been known, the policy could not have been 
effected.“ 

BULLER }. © The plaintiff expreſsly refers to 
Thomas's letter, and orders the inſurance to be 

| made, 

It does not appear, that this caſe, Stewart againſt Dunlop, | 
eſtabliſhes. any principle whatever, It was a mere queſtion 
of evidence, whether Stewart, the inſured, had received in- 
telligence of the loſs of his veſſel z and the circumſtance, 
that a Mr Boog, who was much connected with Stewart, 
knew of the loſs, and a Mr Waltin/baw, Mr Stewart's book- 


keeper, had got @ hint, was founded on among other pre- 
ſumptions, It ſeems to have no connection with this queſtion, 
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made, e when it ſhall arrive,” It was therpfore 
the foundation of the agreement. 

The principal, who builds information on 
that of his agent, muſt ſuffer for his agent's miſ- 
repreſentation. When one of two innocent per- 
ſons muſt ſuffer by the fault of a third, the que- 
ſtion is, which of the two gave credit. Here it 
was the plaintiff who truſted Thomas, and he 


muſt take the conſequences.” 


The Pelle to. be delivered to the defendant. 


N * Mich. 178 5. 


ths an - on ſomething A en it ſeems to 
have been thought neceſſary, that the place 
where goods have been loaded, ſhould, in cer- 
tain caſes, be expreſſed in the policy. 

Caſe. If a ſhip was laden at Aleppo, and comes 
to Meſſina, to be inſured, the adventure is to begin 
from Meſſina; but then it muſt be expreſſed, that 
ſhe was laden at Aleppo (as PEMBERTON, C. J. 
ſaid, though the opinion of ſome merchants was 
not ſo.) But if the inſurance was of goods laden 
at Aleppo, and they were laden at Meffna, it might 
make a difference. Skin. 54. Trin. 34. Car. 2 

£ Inſurance,” ſays the ordinance of Amſter- 
dam, ſhall not be done on the ſhip's hul or 
« goods, before the ſhip ſhall be at the place 
«© from whence one cauſes himſelf to be inſured, 
„% without eſpecially expreſſing in the policy, 
«« that the ſhip was not there arrived, under the 
pain of nullity.” 
TM Another 
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Another regulation of the ſame ſtate requires, 
that the aſſured ſhall declare, whether the ſhip 
has ſailed. or not, at the date of the policy, or 
that he is ignorant upon that point, otherwiſe 
the inſurance ſhall be null. See Bynck, Dueſt. 


Jur. priv. l. 4. c. 7. 


2. It is here deſerving of notice, that when 
the aſſured is guilty of concealing circumſtances, 
by which the riſk may be affected, the inſurer 
is liberated, and the palicy vacated, from what- 
ever cauſe the loſs may ariſe ; and though it 
may be occaſioned by an accident totally diffe- 
rent from that of which the danger was conceal- 
ed. This is a conſequence of the fraud, or fault 
of the aſſured, which, for any thing that appears, 
may have given riſe to the contract; and which 
therefore hasthe effect to deſtroy the policy ab ini- 
tio, ſo far as reſpects the obligation of the inſurer. 


SEAMAN v. FONNEREAU, 

On the 24th of Auguſt 1740, the defendant 
underwrote a policy trom Carolina to Holland. It 
appeared that the agent for the plaintiff had, on 
23d Auguſt, received a letter from Cowes, dated 
21ſt Auguſt, wherein it was faid, „the 12th 
* of this month I was in company with the ſhip 
Davey (the ſhip in queſtion) ; at twelve in the 
night loſt ſight of her all at once; the Captain 
* ſpoke to me the day before, that he was leaky, 
* and the next day we had a hard gale,” — The 
ſhip, however, continued her voyage till the 19th, 

| K when 
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when ſhe was taken by the Spaniards ;/ and there 
was no pretence of any knowledge of the actual 
loſs at the time of the inſurance ; but it was in 
conſequence of a letter received that day, dated 
27th of June before. Several brokers were exa- 
. mined, who proved, that the agent ought to have 
diſcloſed the letter; for either the defendant 
would not have underwrote, or he would have 
inſiſted on a higher premium. And the C. J. 
was of that opinion, and declared, that as theſe 
are contracts on chance, each party ought to 
know all the circumſtances ; and he thought it 
not material that the tofs was not fuch a one as the 
letter imported; for theſe things are to be con- 
ſidered in the ſituation of-them at the time of the 
contract, and not to be judged of by ſabſequent 
events: He therefore thought it a ſtrong caſe for 
the defendant, and the jury found accordingly, 
Strange, 118 3 16. Geo. II. 


3. The danger of fraud upon the part of the 
aſſured, by concealing advices, and procuring 
inſurance after he knows a loſs to have happen- 
ed, is ſo obvious and ſtriking; ; at the. ſame time, 
it is ſo difficult to detect diſhoneſty of this kind, 
by aſcertaining the exact ſtate of the aſſured's 
intelligence, that many foreign nations have, in 
certain ſituations, been led to adopt a preſump- 
tion of concealment againſt him, If infurance is 
made after a loſs has happened; and if it is pro- 
bable, calculating intelligence to travel at a cer- 
| © | tain 
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tain rate, that the aſſured had been informed of 
the loſs, they preſume that ſuch information was 
actually received, and they annul * __ on 
the ſcore of concealment. © 

A great variety of ſuppoſitions have, in this 
view, been adopted with regard to the rate at 
which intelligence may travel. The Spaniſb Or- 
dinance allows a league per hour on land; the 
Genoeſe two miles per hour, from the ſpot of land 
which the account firſt reached; that of Middle. 
burg allows three miles to two hours, whether by 
ſea or land; and ſo on &. 

By ſome of thoſe ordinances, as thoſe of Genoa, 
France, and the towns of Holland, this is merely 
a pra ſumptio juris, which may be removed by 
evidence, or even by the oath of the ſuſpected 
party. But one or two ſtates, Bilboa, for exam- 
ple, have carried this matter the length of eſta- 
bliſhing a præſumptio juris et de jure; and it is 
provided, that the * inſurance ſhall be null, 
« without liberty of hearing it in judgment, or 
admitting any proof that the party may wiſh 
to bring, that he had no advice, good or bad, 1 
c. 

All thoſe regulations, however, allow parties 
to provide againſt the effect of this preſumption, 
by an expreſs ſtipulation, inſuring “ notwith- 
*« {ſtanding good or bad advices.” 

The Ordinances of Antwerp (in time of Px1- 
L1P II.) from a ſimilar Jealouly, 1 all in- 

ſurance 
For the regulations of different countries in this reſpect, 


ſee Magens, vol. 2. 


J 
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early regulations, it ſhould ſeem, of mercantile na- 
tions, are often marked by an extreme ſuſpicion of 
fraud. The reaſon is obvious. Merchandiſe, in an 
_ early period of ſociety, is not ſufficiently under- 
ſtood, to ſatisfy thoſe who practiſe it, of the ad- 
vantage of fair dealing; and among people ad- 
diced to a military life, it is not attended with 
that reſpectability which produces an attention 
to character. The Jews, who were the firſt trad- 
ers of Europe, were deſpiſed for being ſo; and 
were therefore in all probability leſs Grapulons 
in their dealings. 

In England, no ſuch preſumption of conceal- 
ment, as that above mentioned is admitted, and 
every policy continues valid, although made af- 
ter a loſs has happened, unleſs the ſufferer pro- 
duces evidence of actual fraud and concealment 
by the other party. At the ſame time, from the 
difficulty, in many inſtances, of adducing a di. 
rect proof upon this ſubjet, our courts have 
been ſatisfied with preſumptive evidence; as was 
the caſe in the late decree of the Court of Seſſion, 
in the queſtion Stewart againſt Dunlop, affirmed 
by the Houſe of Peers in 1785. 

4. A queſtion may here ariſe, to what length 
this neceſſity of information extends. It can- 
not be meant that parties are to give each other 
information of every circumſtance they know 
reſpecting the veſſel or cargo; this would be a 
labour without end; and, were it required, 

would 


would afford a ground for vacating every in- 
ſurance whatever. From the principles above 
ſtated, it muſt readily occur, that the circum- 
ſtances which, in order to avoid the imputation 
of fraudulent concealment, it is neceſſary to 
communicate, are only thoſe that vary the riſk, 
and, at the ſame time, are not ſuppoſed to be al- 
ready known to both parties. — 

Either party,” ſays Lord MansrFizLD, (in the 
cafe of Carter v. Boehm) © may be innocently 
« filent, upon grounds which are open to both 
« for the exerciſe of their judgment; aliud eff 


« celare, aliud tacere 5 neque enim id eſt celare, 


« quicqund reticeas ; fed cum quod tu ſtias, id ig- 
„ norare, emoluments tui caufa, velis eos, quorum 
« interfit id ſcire.— There are many matters as 
« to which the affured may be innocently filent. 
« He need not mention what the underwriter 
« knows ; /cientia utrimque par, pares contrabentes 
facit. The affured need not mention what 
« the underwriter ought to know; what he takes 
« upon bimſelf the knowledge of; or what he 
© waves being informed of.” 

This may be illuſtrated by the fallewing 
caſes : 


CARTER v. BOEHM. | 
George Carter, Governor of Fort Marlborough, 
(or Bencoolen) procured an inſurance upon that 
ſettlement, againſt capture by a foreign enemy, 


for one year, from the 16th of October 1759, 
till 
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till the 16th of October 1760, 1ntereſt or no 
<«intereſt.” The fort was. taken by Count 
D'E/taing within the year. A verdlict was found 
for the plaintiff by a ſpecial jury, and a new 
trial moved for, on the objection, that circum- 
ſtances were not ſufficiently diſcloſet. 
Imo, Becauſe the ſtate and condition of the 
fort was not diſcloſed ; 2do, Becauſe the Go- 
vernor did not diſcloſe that the French, not be- 
ing in a condition to relieve their friends upon 
the coaſt, were more likely to make an attack 
upon this ſettlement than to remain idle; 3tio, 
That he had not diſcloſed his having received 
a letter of the 4th of February 1759, from which 
it appeared, that the French had a 3 to take 
this ſettlement the year before. 

Lord MansFIELD, in ſtating the opinion of 


the Court, obſerved, that, as to the firſt, the un- 


derwriter knew the Governor to be acquainted 
with the ſtate of the place, and that he could 
not diſcloſe it, conſiſtent with his duty; and he 
knew, by the Governor's inſuring, that the poſ- 
ſibility, at leaft, of an attack, was apprehended : 
Knowing this, he underwrote without aſking 
any queſtions ; by ſo doing, he took the know- 
ledge of the ſtate of the place upon himſelf. 

The ſecond concealment relates to a mere mat- 
ter of ſpeculation or opinion ; with regard to 
which the underwriter was as able to judge as 
the Governor. 


As 


Rs _-_. AS. 
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As to the third concealment; df a letter rela- 
ting to a defign, which the French are ſuppoſed 
to have entertained at a former period, that does 
not appear materially to vary the iſt at the date 
of the inſurunce. The Rule diſtharged. 3. Burr. 
1905: 2 6. "Geo. RG | 2 * 


Tirewndls 5 Bucnanan and ochre; 


In ſummer 1778, Thomſon had freighted a ſhip, 
the Grizzy, with a cargo to Gibraltar, from which 
ſhe was to proceed to Malaga, and then, with a 
new eargo; to return home to Leith. 

The maſter of the ſhip, on his arrival at Gi- 
braltar, wrote to his owner the following letter, 
dated 28th September 1778. Sir, This is to ac- 
« quaint you of my arrival here yeſterday, after 
% long hard paſſage, and to -acquaint you, 
that there is as much danger going from here to 


« Malaga, as coming from England here. I hear, 
« that the merchants at Malaga wont /hip any 


good on board Engliſh ſhips, before they hear of 
e a convoy to take them from there. I am going to 
write My Ferrie to-morrow by poſt, to hear 
« what he thinks of it; for there is a great num- 
ber of fhips at Malaga that is chartered, and 
the merchants wont ſhip aboard of them. They 
are ippens aboard of Spaniſh ſhips for Lon- 
1 don. 77 

Aſter receiving this letter, the purſuer got the 
ſhip inſured at Glaſgow, by the defender, to the 
extent of L. 600, at the rate of 25 guineas per 

cent. ; 
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cent.; and there was a note ſubjained to the po- 
licy, in theſe words: The laſt advice from Gi. 
1 braltar, was of 23th September 1778, and the 
« veſſel arrived only the day before, and had a 
« cargo to diſcharge. If ſaill ſhip fails. with 
« convoy from Malaga or Gibraltar, bound for 
« England, and arrives 110 L. 5 por cent. ſhall 
« be returned... 

The een eee ee eee RAP 
from. Gibraltar, and carried into Almeria; and 
intelligence of the capture was received on the 
morning after the policy was underwritten. 
The underwriter defended himſelf on this 
ground, that the policy was vacated hy the con- 
cealment of the letter of advice from Gibraltar. 


The Judge-admiral in Scotland “ repelled the 
defence.“ But the cauſe being brought i into the 


Court of Seſſion, the Lords . ſuſpended the let. 


<« ters, ſuſtained the defences, and afloilzied.” 
The queſtion being carried by appeal to the 
Houſe of Peers, it was pleaded by the aſſured, 
That although it is incumbent upon every per- 
ſon who offers a policy to an underwriter, to com- 
municate all facts which may vary the riſk, and 
of which the inſurer muſt be ſuppoſed to be ig- 
norant; yet it is not neceſſary for him to com- 
municate his own or his correſpondents fpecula- 
tions upon the riſk of the yoyage. That the let- 
ter in queſtion contained nothing but certain 0- 
pinions of the Captain, founded upon circum- 
ſtances that ought to have been equally well 
known 
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known to the underwriters themſelves ; and they 
appear to have been aware of a confiderable de- 
gree of danger, by the high premium — took, 
of 25 per cent. 

The Court ordered and adjudged, that the in- 
« terlocutors complained of be reverſed ; and the 
« decree of the Judge-admiral in Scotland affirm- 
ed.“ Fac. Coll. June 20. 1781. Coll. of appealed 
Caſes, March 13. 1782. | 

This decifion ſeems to be well founded, There 
is a clear diſtinction between a general danger 
attending the trade, and a riſk to which the veſſel 
aſſured may in particular be expoſed. The former 
ought to be known to the underwriter as well as 
to the affured. 


Mark v. WALTER. 


The ſhip infured was warranted Portugueſe 
property. She had an Engliſh ſupercargo on 
board, which was known to the aſſured plaintiff, 
but had not been communicated to the defendant 
underwriter. By a commercial ordinance of 
France, If the ſupercargo of any trading veſſel 
de a ſubject of a ſtate at war with France, the 
veſſel ſhall be lawful prize.“ 

Lord MansFleLD. It is not ſaid that the plain- 
tiff knew of this ordinance, which is directly con- 
trary to the law of nations. The court never heard 
of it before : Probably it was unknown to both 
parties. But it was a circumſtance reſpecting 
the hazard of the adventure, which the underwri- 

L ters 
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ters themſelves ought to have known. They 
took the riſk therefore, and muſt be the ſuffer- 
ers. Judgment for the plaintiff, M. 23. G. III. 
MMC. | 


CourT againſt MARTINEAU. 


The Eſſex of Liverpool captured a ſhip and brig 
off the coaſt of Ireland, bound from St Euſtatia to 
Amſterdam. The owners of the Eſſex, reſiding at 
Liverpool, ordered inſurance upon the prizes to 
be made in London. The policy was, At and 
« from ſea to Liverpool, on the Zee Fortune, 
«© warranted well the 28th January 1781.” 
On Sunday, 4th February, the affured, who 
was alſo a part owner, ſent an expreſs to his 
broker, with an account of the brig, but expreſ- 
ſing great ſurpriſe about the ſhip, and ordering 
farther inſurance on her, adding, that if ſhe ar- 
rived on Monday morning, he would fend an- 
other expreſs. This expreſs reached the broker 
on Tueſday the 6th. On Wedneſday, not ha- 
ving received the other expreſs, the broker got 
the policy underwrote at 50 guineas per cent. 
The non-arrival on Sunday could not have been 
known by poſt in London, till Wedneſday after 
the policy was underwritten, But, on Tueſday 
6th February, an entry in Zlyod's books, coming 
from the aſſured, was put up before the poſt 
came in, mentioning the capture by the hex, 
that the brig was at Crookhaven, the Eſſex at 
Liverpool, and the ſhip not arrived. The loſs of 

the 
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the ſhip was known at Liverpool, time enough 


to have prevented the inſurance by an expreſs. 
Court, the inſurer, brought an action, upon 

the footing of material concealment, to recover 

the inſurance- money which he had paid. Bor- 


- LER J. before whom the cauſe was firſt tried, 


directed the jury to find for the plaintiff, on an 
opinion that the concealment was material: 
Lord MANSFIELD was of a different opinion. A 
verdict was found for the defendant. There 
were ſimilar verdicts in ſeveral cauſes tried at 
Lancaſter. Upon motion for a new trial, they 
came all on together. ; 

Lord MANSFIELD (after the argument), ob- 
ſerved that © this was an inſurance from ſea to 
Liverpool. Would not this policy be void, if 
« underwritten after the arrival?“ 

It was anſwered for the defendant, that it 
would not, unleſs one of the parties knew of the 
arrival. In moſt caſes of policies on ſhips abroad, 
the event muſt be over before the inſurance is 
made, | 

After the Court had taken time to adviſe, 
Lord MansFitLD ſaid, — Nothing is clearer 
than that a policy is good, though the ſhip be 
arrived, * 

This action is grounded on the letter ſent ex- 
preſs, on the Sunday after the poſt went out, ſta- 
ting that the ſhip was not arrived, and he fear- 
* ed was loſt;” from which the entry had been 
made in Lloyd's books. The promiſe to ſend an 


expreſs 
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expreſs did not affect the broker's knowledge; 
it was not executed; and beſides, it communi- 
cated nothing but what the broker knew other- 


wiſe, that every aſſured, in the defendant's ſitu- 
ation, would undoubtedly ſend an expreſs to pre- 
vent the inſurance, if the ſhip arrived ; and this 
the underwriters themſelves muſt have known, 
The broker knew on Tueſday that the ſhip: was 
not arrived; and he had emphatically told this to 
the underwriters, by offering ſo high a premium 
as 50 guineas, The inſurers muſt have ſuppoſed 
that the entry in Lloyd's and the broker's intelli- 
gence did not come by poſt, But, the aſſured 
is only bound to communicate the whole reſult 
of his-intelligence, not the ground or means of 
it. If the underwriter wiſhed for farther infor- 
mation how the accounts came, he ſhould have 
enquired farther ; the broker ſaid nothing to 
miſlead him. By not aſking how they came, 
the plaintiff waved the enquiry. The rule dif- 
charged. Mich. 23. Geo, III. 21ſt Nov. MS. 


III. The fame general reaſoning is applicable 
where the affured, inſtead of concealing the 
truth, actually miſrepreſents the ſituation of the 
ſubject inſured. 

If the aſſured is guilty of a widful miſrepreſen- 
tation, the contract will be void, upon the head 
of fraud; if the erroneous information is not the 
effect of intention, the queſtion muſt be, whether 
the miſtake into which the underwriter is led, 
be material or not; that is, whether he has been 

induced 
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induced to form a conception of the riſk, as dif- 
ferent from what it is in reality. 

It is impoſſible to fix, by a ERA <0" has 
degree of miſrepreſentation is held to be material, 
and what not. 'This muſt vary according to the 
circumſtances of each caſe ; according as the miſ- 
take produced by it occaſions a ſenſible differ- 
ence between the hazard undertaken, and that 
underſtood; This may be illuftrated by ex- 
amples. 

Before Sat AUO" it is to be obſerved, 
that a repreſentation of facts, made to one under- 
writer, is conſtrued to have been made to all 
that ſubſcribed after him; becauſe the latter are 
ſuppoſed to have been, in ſome degree, induced 
to ſign, from the authority and example of thoſe 


that preceded. 
M-DowaLL againſt FRAZER. 


This was an action upon a r of eee 
on the © ſhip the Mary and Hannah, from New 
« York to Philadelphia.” At the time when the 
inſurance was made, which was in London, on 
zoth January, the broker repreſented the ſitua- 
tion of the ſhip to the underwriter, as follows: 
Ihe Mary and Hannah, a tight veſſel, ſailed with 
* ſeveral armed ſhips, and was ſeen ſafe in the 
* Delaware on the 11th December, by a ſbip which 
* arrived at New York.” In fact, the veſſel 
was loſt on the 9th December, by running againſt 
a chevaux de friſe, placed acroſs the river. On 

a 
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a trial before Lord Maxsrizip at Guildhall, a 


defence was founded on the miſrepreſentation as 
to the time the ſhip was ſeen; and the jury 
found for the defendant.— Motion for a new 
trial. | 8 5 

On the part of the plaintiff, it was admitted, 
that a repreſentation, if fraudulent, or erroneous 
in a material point, annuls the contract. But it 
was contended, that the repreſentation in the 
preſent caſe, was not alleged to be fraudulent; 
and that, although it was erroneous, the miſtake 


was not in a material point: That the meaning 


of the repreſentation was to inform the under- 
writer that the ſhip had got ſafe through two- 
thirds of her voyage from New York, and beyond 
the reach of capture; and ſo far as related to this 


material part, the repreſentation was perfectly true. 


The court were unanimous, that the miſrepre- 
ſentation, as to the time in which the veſſel had 
been ſeen in ſafety, was material, and that the 
verdict was right. Douglas Reports, 16th No- 
vember 1779. 


BarBouR againſt FLETCHER, 


Two underwriters, Shulbred and Fletcher, had 
underwritten on the ſhip the True Blue, at differ- 
ent times; Shulbred firſt, Fletcher afterwards. 

It appeared, that when Shulbred ſigned the 
policy, in March 1778, the broker was getting 


ſeveral others, on other ſhips, ſubſcribed at the 


ſame time, all belonging to the ſame owner, and 
ſaid, 
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ſaid, ſpeaking of them all,. Which veſſels are 
expected to leave the coaſt of Africa in No- 
« yember or December 1777.” In fact, the 
veſſel in queſtion had failed in May 1777, and 
Shulbred ſwore that if he had known that cir- 
cumſtance, he would not have ſigned. Verdict 
for the plaintiff. 

On motion for a new trial, it was infiſted, in 
behalf of the defendant, that a repreſentation to 
the firſt underwriter is conſidered as made to all 
who ſign after him ; and that the preſent repre- 
ſentation was material. 

Lord MANSFIELD admitted, that a repreſenta- 
tion to the firſt underwriter extends to the others; 
but this is not material : It related only to what 
was expected, and the underwriters did not en- 
quire into the ground of the expectation. This 
was lying by till after a trial, in order to make 
an objection, if the verdict ſhould be for the 
plaintiff.— The rule for a new trial diſcharged. 
Dougl. Rep. 29th November 1779. 

Upon the ſame principle with this deciſion, if 
it is ſtated that a veſſel is believed to be in a cer- 
tain ſituation, the repreſentation is not material: 
The underwriter ought to enquire into the 
grounds of the belief. See Cooper*s Rep. Pau- 
fon v. Watſon. 


STACKPOLE v. SIMON. 


This was an inſurance on the life of Mr 
Sheppey, for a year; he died within the term of 
the 
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the policy. The broker who effected the inſu- 
rance told the underwriter, that the gentleman for 
whom he acted would not warrant, but from all 
accounts, he (the broker) believed it to be a good 
life. It appeared that Mr Sheppey had, before 
his death, gone to the ſouth of France, for the 
benefit of his health, or to avoid his creditors, 

Lord MAansFiELD. There is here no warranty; 
the underwriter therefore takes the riſk of its be- 
ing a good life upon himſelf, If, no doubt, there 
be a concealment of what is known, with regard 
to the ſtate of health, it muſt vacate the policy as 
a fraud. But here, the broker does not pretend 
to any knowledge of his own, but ſpeaks accord- 
ing to his beſt information. Verdict for the 
plaintiff. At Guildb. Hil. Vac. 1779. See Park's 


Syſtem of .Marine Inſurance, p. 497. *. 
It 


The author takes this opportunity of acknowledging the 
uſe he has made of a late very full and ingenious treatiſe 
on inſurances, which has appeared fince a part of his MS, 
went to the preſs. With the greateſt part of the caſes ad- 
judged by the Engliſh courts, not formerly publiſhed, he had 
been furniſhed, previouſly to the appearance of Mr Pari“. 

Syſtem, by a friend in London, upon whoſe accuracy he 
could rely; and he has now obtained additional ſatis faction 
upon that point, by comparing his own MS. notes with the 
ſtatement of ſuch caſes given by Mr Park. He has, how- 
ever, uſed the freedom, in a few inſtances, where he had not 
been furniſhed with the adjudged caſe, to inſert ſuch an a- 
bridgment of it, upon Mr Park's authority, as might illuſtrate 
ſufficiently the principle in queſtion ; and in theſe inſtances, 
he has referred the reader to that Gentleman's publication, 
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It ſeems here neceſſary to anticipate the ſubject 
of a future chapter, ſo far as to obſerve that a 
repreſentation of facts, which is intended only to 
convey information, differs confiderably from a 
warranty, or condition of the contract. That the 
latter muſt be ſtrictly adhered to, but the former 
need only be true in general, ſo as not'to pro- 
duce, in any ſenſible degree, a falſe conception 
of the riſk" in the mind of the underwriter. It 
may farther be noticed, that all verbal ſtipula- 
tions, and all communications written upon a 
different paper from the policy, are held to be 
merely repreſentations of facts; but that what- 
ever is written on the /ame paper with the poli- 
cy, is held to be a condition, which muſt be es 
rally complied with. 

There are one or two clauſes, hovniver, in the 
body of the policy, which ſeem only intended for 
the information of the infurer, and have not the 
effect of ſtrict warranties. Conſequently, it is 
not of importance, although a miſtake ſhould be 
committed in theſe particulars, unleſs that mif- 
take be material; that is, unleſs it has affected 
the inſurer's conception of the riſk. 

The clauſe in every policy, ſpecifying hs 
name of the vefſel and of the maſter, ſeems to be 
of this kind. The aſſured, in theſe clauſes, means 
only to communicate a piece of information to 
the underwriter ; he does not intend to warrant 
that the ſhip ſhall have this or that name; that 
one man or another ſhall go as maſter; and 

M he 


go A valip INSURANCE, HOW CONSTITUTED, 


he accordingly ſubjoins-an explanation, in theſe 
words :—* Or by whatever other name the ſhip 
„ ſhall be called.” —And, or whoever elſe 
«© ſhall go for maſter in the ſaid ſhip.” _ 

y = a miſtake, therefore, ſhould be committed, 
in the name of the ſhip: or of the maſter, the 
ſame rule will hold, as in other caſes of miſre- 
preſentation. If, - notwithſtanding. the error, 
parties were ſufficiently agreed about the nature 
of the adventure, or of the ſubje& inſured, the 
bargain will ſubſiſt ; But if the underwriter can 
{ſhow that he had been mile by the erroneous 
deſignation or deſcription in the policy,.and that 
he has actually ſuffered laß, in this caſe the falſe 
deſignation àppears to be material, and will 
_ vacate the agreement. 

Upon this principle, we 1aay perhaps recon- 
cile two or three deciſions in different countries, 
apparently inconſiſtent, in caſes where the broker 
had miſtaken he name of the ſhip. 

A merchant at Amfterdam got inſurance 
on his ſhip Le Thomas, Capitaine Pierre 
* Guion.”” A loſs being incurred, the inſurer 
defended himſelf upon this ground, That the 
{hip's name was not Le Thomas, but La Dauphine 
Galere: That ſhe bore the inſignia of La Dau- 
phine Galere, and that name inſcribed on her 
ſtern. 

It appeared that this laſt: had been the old 
name of the veſſel; but the owner not having a 
paſſport for her, and having one filled up with 
. the 
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the name Le Thomas, had got liberty from the 
officer of the marine department to change her 
name, and had got all the clearances in the 
name of Ze Thomas. The inferior courts in 
Holland decided for the inſurer ; but the Senate, 
by a majority, altered that judgment. 1722. 
Bynckerſh. Du. Fur. Priv. I. 4. c. 11. 

This deciſion, as far as appears, muſt have pro- 
ceeded upon the principle, that there was no 
evidence of the inſurer having really been miſ- 
led, as to the ſubject inſured, at the time of ſub- 
{cribing. The inſurer intended to underwrite 
the ſhip, belonging to a particular perſon, upon 
a particular voyage, by whatever name that ſhip 
might be called. | | 

In the following caſe, a miſtake, both as to the 


name of the /hip and of the Captain, was rectifi- 


ed, where the underwriters could ſhew no detri- 


ment. 


BATES v. GRAHAM, et al. 


Mr Criſp, in the Weſt Indies, inſtructed his 
correſpondent Mr Bates, to inſure goods on the 
Mary Galley of St Chriſtopher's, Captain A. Hill 
commander, Bates carried the letter to Stubbs a 
broker, who, by miſtake, procured inſurance 
from the defendant, on the Mary, Captain 
* Hazlewood.” The Mary Galley was loſt ; after 
which, the inſurers agreed to alter the policy, 
and rectify the miſtake. It was objected at the 
trial, that the Mary was a ftouter ſhip than the 

Mary 
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Mary Galley ; and therefore the inſurers ought 
to have an increaſe of premium for the altera- 
tion: But it was held by Horr, C. J. that the 
miſtake might be made right; and he cited a 
caſe which happened when PzMBERTON was 
C. J.: An inſurance was made from Archangel 
to the Downs, and from the Downs to Leghorn; 
but there was a parole agreement, that the policy 
ſhould not commence till the ſhip came to ſuch 
a place. It was held the parole agreement ſhould 
not avoid the writing. 2. \Saſkela, 444. Decem- 
ber 3. 1703, 

In this caſe it is evident, from the inſurers a- 
greeing to rectify the policy, that they conſider- 
ed themſelves as not hurt by the miſtake. 

In the following caſe, however, there is evi- 
dence that the inſurer, in conſequence of a miſ- 
take in the name, had actually formed a miſtake 


with regard to the ſubject; it appeared that 


he had been led, contrary to the uſage of 
thoſe who are experienced in ſuch matters, to 
accumulate riſks upon one bottom; and conſe- 
quently, quod non ſatis conſtitit de re, that parties 
were not agreed about the ſubject of their bar- 
gain. | 


WartrT againſt RITCHIE. 


Ritchie underwrote an inſurance on a ſhip, 
which belonged to Watt, by the name of the 
Martha of Saltcoats, for a voyage from Chriſtiana 
in Norway to the frith of Clyde. Though this 
| name 
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name was mentioned to the inſurance-broker, 
by the perſon commiſſioned to make the inſu- 
rance, and had been formerly borne by the veſ. 
ſel, yet another appellation was given to her, 
prior to the inſurance, that of the Elizabeth and 
Peggy of Saltcoats 5 under which new and pro- 
per denomination, the owners of the cargo, a 
few days after, got inſurance made from the 
ſame Mr Ritchie. The veſſel having been cap- 
tured by a French privateer, Watt ſued Ritchie 
before the Court of Seſſion in an action for the 
inſured values, 

For the defender it was pleaded, That the 
law requires the ſtricteſt interpretation of con- 
tracts of inſurance, in favour of the underwriter. 
Even the ſmalleſt deviation from the terms of 
the contract will prove fatal to the inſurance, 
although producing no apparent prejudice to 
the inſurer, Buchanan v. Hunter-Blair*, The 
riſk run muſt be exactly the ſame with that un- 
derſtood. Although then the miſtake ſhould 
have had no tendency to injure the defender, 
the contract would nevertheleſs be void, as its 
terms really reſpected a nonentity, and ought 
not to be extended, by interpretation, to any 
adventitious meaning. In fact, however, it had 
a tendency to hurt the underwriter, as it led 
him, in oppoſition to a maxim founded in the 
experience of all thoſe who are verſant in the 

bufineſs 


* This caſe of Buchanan v. Hunter-Blatr, was reverſed on 
appeal, after the deciſion had taken place, Watt v. Ritchie. 
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buſineſs of inſurance, to accumulate different 
riſks on the ſame bottom. Beſides, ſuch a pro- 
ceeding might often become an engine of fraud ; 
for ſuppoſe another veſſel, the true name of 
which was the Martha, to have ſailed along with 
the Elizabeth and Peggy ; in that caſe, the pur- 
ſuer might have claimed his inſurance on either 
of the two veſſels upon which the loſs ſhould have 
happened, though the premium had been * 
for one only. 

It was anſwered for the aſſured, That no con- 
cealment or inaccuracy is regarded as of import- 


ance in this contract, unleſs either fraudulent, 


or materially varying the object of the policy, or 
changing the riſk underſtood to be run. Bur. 
Rep. vol. iii. Carter v. Boebm. Nor is an er- 
ror, merely as to the name of a ſhip, which is 
otherwiſe ſufficiently diſtinguiſhed, of that im- 
portant kind. Accordingly, in all policies re- 
ſpecting ſhips, and in the preſent one, theſe 
words, by whatever name the ſaid ſhip ſhall 
4 be called,” are to be found. A deciſion was 
likewiſe produced much in point, from the 
Dueſtiones juris privati of Bynkerſechoek, lib. iv. 
cap. 11. þ. 610. 

The Lords, however, were of opinion, that a 
ſacred ſtrictneſs ought to be preſerved in the inter- 
pretation of contracts relative to inſurance; and 
therefore adhered to the judgment of the Lord 
BRAXFIELD, Lord Ordinary, which was in theſe 
words: In reſpect it is acknowledged by the 

„ purſuers, 
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« purſuers, that their ſhip was regiſtered by the 
name of the Elizabeth and Peggy of Saltcoats, 
finds, they have no claim againſt the defender, 
upon the inſurance made by him on the ſhip 
* Martha'of Saltcoats, there being no ſuch ſhip, 
at leaſt the true name being concealed or miſ- 
«+ repreſented, by which the underwriter might 
have been deceived ; therefore ſuſtains the 
„ defences, and affoilzies the defender, and de- 
*« cerns.” Fac. Coll. 234 January 1782. 

In the following caſe, where the adventure 
had been erroneouſly deſcribed, it does not appear 
that parties were really under any miſtake. 
They had made their agreement according to 
certain jottings, or a label, as it is called; and 
the policy had not been drawn out correſpond- 
ing to that label. Here, undoubtedly, the erro- 
neous deſcription falls to be corrected, and the 
bargain ſuſtained, apo to the GI in- 
tention of parties. 


Morrzux v. LoNp. Ass. Co. 


A had inſured for B and plaintiff, his enen 
onthe ſhip Eules, with the cargo; and the entry in 
the Company's book of the contract, was in ſhort 
items, called a label, which was thus: At and 
* from Fort St George to London, loſt or not 
* loſt; and the policy was ſoon after made 
out, and taken in the following words: © That 
the adventure was to commence from the /bip's 
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t departing from Fort St George to London.“ 
Befare the inſurance was made, the ſhip was loft 
in Bengal river, whither ſne had been ſent from 
Fort St George to refit. The bill was brought 
to have the inſurance- money paid, being L. 500, 
as a loſs, c. and founded the equity that the 
policy was not made agreeable to the label, ac- 
cording to which the riſk is to commence from 
the ſhip's coming firſt to Fort St George; and the 
going to Bengal to refit, being a thing of neceſ- 
ſity for performing the voyage, was no devia- 
tion; and the loſs being during that time, was 
within the intent of the contract for the inſur- 
ing. Lord Chancellor HARDwWIckx ſaid, this was 
not proper to determine here. The 1½ queſtion 
is as to the agreement; 2d, as to the breach; 
and doubted as to the agreement. The memo- 
randum is not a printed form, as to the mate- 
rial points; and the policy muſt be governed by 
that, if not varied. The words in the memo- 
randum or label (at Fort St George) include the 
ſtay of the ſhip there; and the policy follows 
the words, but adds thus, viz. The beginning 
« of the adventure to be from the ſhip's de- 
« parting- from Fort St George for London;“ 
which excludes the riſk whilſt the ſhip ſtaid 
there; and this ſeems an inconfiſtency in the po- 
licy, firſt to deſcribe the voyage at and from, Cc. 
and then to exclude: the riſk, Sc. This ſeems a 
miſtake in writing the policy, and is to be recti- 
fied, as in the caſe of articles, or a ſettlement ; 

And 


 Mvrvar ERROR. 97 


and deereed the words to be added in the policy, 
for the adventure to commence at and from Fort 
St George. Viner. Abr. tit. Bottomry-bonds, 


Dec. 6. 1739. Athyns, t. 545*. 


' SxcT. III. Of mutual Error and Miſtake. 


Hitherto of the effect of fraud, and of error 
ariſing from the negligence and fault of one of 
the contracting parties. The effect of mutual 
error, without the intervention of miſrepreſenta- 
tion or concealment, remains to be conſidered. 
It was formerly obſerved, that, in this caſe, a 
ſubſtantial error, or ſuch a miſtake, as, if correct- 
ed in time, would have totally prevented the bar- 
gain, is neceſſary in order to invalidate the con- 
ſent of parties. . 

1, Let it be ſuppoſed, therefore, in the fir/f 
place, that a miſtake has happened with regard 
to the nature and qualities of the ſhip and cargo ; 
that this error is mutual, the aſſured lying under 
the ſame miſconception with the underwriter ; 
and that the former has ſaid or done nothing to 
miſlead the latter. Suppoſe, for example, that, 
from cauſes unknown to either party, the veſſel 
has contracted a weakneſs in her hull, in conſe- 
quence of which, ſhe is conſiderably expoſed to 

N the 

In the caſe, Henlle verſus R. Exch. Aff. Co. collected 
by Vezey, I. 31), the underwriter failed in proving the po- 
licy to be erroneouſly made out. 
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the danger of leaking, or of foundering. How 
far will ſuch a miſtake vacate the policy ? 
There is here one point abundantly obvious: 
That the inſurer never can be liable for the 
conſequences of the ſhip's abſolute incapacity, 
from the beginning, to perform the voyage. 
When a ſhip, in the maritime phraſe; is not /ea- 
worthy ; that is, where, from age, or natural de- 
fe, ſhe is inſufficient for the voyage, no perſon 
would knowingly inſure upon her, becauſe it 
would be ſubjecting himſelf to a; certain loſs, 
Every inſurance, therefore, muſt proceed upon 
this idea, that the veſſel, (barring accidents, and 
beſide the ordinary tear and wear,) is able to ac- 
compliſh her part of the adventure. An owner 
or freighter muſt be ſuppoſed ta warrant the 
ſhip's ſufficiency, and every inſurer to contract 
upon that faith and belief, The miſtake here is of 
a capital nature; it is an error in ſubſtantialibus, 
which, if it had been corrected, would have pre- 
vented parties from even entering upon terms“. 
The obligation of parties muſt be limited to thoſe 
. riſks 


It does not appear, that the foreign authorities are, in ge- 
neral, explicit upon this point. They fail to diſtinguiſh be- 
tween two things which are very different, viz. the pre-ex:/l- 
ent deſect or inſufficiency of the ſubject, and its periſbable na- 
ture. The former deſtroys the policy from the effect of er- 
ror, the defect being latent at the time of the agreement. 
But the periſbable nature may be foreſeen and expected, and 
the inſurer will be liberated, upon a totally different prin- 


ciple. 1 


. 


wo 
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riſks which can be fuppoſed to have been in 


their view when they made the bargain. 


M1LLs v. RozBuck. 

Meſſrs Fohn and Thomas Mills purchaſed, in 
the year 1757, a French built ſhip, which they 
called the Mills Frigate ; and they employed her 
in the Leeward-iſland trade. The firſt coſt of 
the ſhip was L. goo ; beſide this ſum, her repairs 
and outfit amounted to L. 1649, for the firſt voy- 
age. She was conſtantly decked and repaired 
for every voyage in the river Thames, in the beſt 
manner poſſible, it being left to the Captain and 
ſhip-builder, to da eyery thing they thought pro- 
per. 
On the arrival of the Milli Frigate at St Kitt's, 
in the year 1764, Meſſrs 7obn and Thomas Mills 


received 
The French Ordinance ſays, © The loſs, diminution, or 
* waſte, that may happen from the periſbable quality of any 
thing, ſhall not fall on the inſurer.” Magens, v. ii. p. 173. 
The Guidon, cb. v. art. 8. ſtates the fame rule, but without 
auy farther diſcrimination. See alſo Valines, 1. 164.—2. 80. 
The inſufficiency of a ſhjp is, no doubt, an ęſect of its pe- 
riſhable quality. But this circumſtance, the periſbable na- 
ture of a ſubject, may appear in two ways; 1/, The ſubject, 
in conſequence of its periſbable nature, may have acquired 
a total incapacity to accompliſh the adventure; and this fact 
may be /atent at the date of the policy. In this caſe, the 
contract is null, as founded on ſub/tantiel error. 2dly, The 
preciſe ſtate of the ſubje at the time of the policy, and 
the effects which muſt ariſe from its perz/bable nature, may 
be known, or foreſeen and expected, and yet the inſurer 
may not be liable for theſe conſequences ; but this ariſes 
from different principles, which ſhall be conſidered under 
the doctrine of wear and tear of ſhip or cargo. 


— = Hoe 
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received a letter from the Captain, dated 'S: 
Chriſtopher's, April 23. 1764, informing them, 
that he * arrived at Nevis, after a moſt diſmal 
« paſſage, and violent gales of wind ; that the 
« ſhip ſtrained ſo much, by the preſſure of ſail, 
„ they were obliged to carry on her in that great 
« ſea, that it was with the utmoſt difficulty they 
© could keep her free; that ſhe had ſo looſened, 
that they could not carry fail on the wind, and 
« ſeeing no probability of the wind's ſhifting, or 
4 abating enough, to give a chance of beating 
up, bore away for Nevis, in a weak, leaky and 
« diſtreſſed condition.“ | 
The broker, Mr Towgood, ſhewed the whole 
of this letter to George Hayley, Eſq; who had be- 
fore underwrote this ſhip to him ſeveral times, 
particularly L. 400 the laſt outward-bound 
voyage; alſo to the other underwriters. Mr 
Hayley, although he expreſſed doubts ariſing 


from it, began to write L. 300 at the common 


premium ; but the broker telling him, that, con- 
fidering the Captain's letter, he was too bold, he 
altered it to L. 200. Mr Hayley, therefore, 
knew every circumſtance relating to the ſhip, 
which was known to Meſſrs Mille; he knew 
alſo, that ſhe was a French built ſhip, and conſe- 
quently liable to all the accidents, to which ſhips 
of that conſtruction are peculiarly ſubject. 

The ſhip was warranted to fail, and did fail, 
the 26th of July. On the 27th, in the evening, 
ſhe ſprung a leak, in fair weather ; and being in 

danger 
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danger of foundering, returned to St Kitt's, and 
was condemned. The inſured made a demand 
on the underwriters, for the loſs of L. 50, 19. 
per cent. on the ſhip, and a total loſs on freight. 
The underwriters pleaded that the ſhip was in- 
ſufficient for the voyage. 

The caſe was firſt tried in the Court of Common 
Pleas, before Lord Campzn, who directed a verdict 
for the aſſured; but afterwards, on motion for 
a new trial, his Lordſhip declared-he had changed 
his opinion, and the Court unanimouſly made the 
rule abſolute. The aſſured then tried the queſti- 
on, againſt another inſurer, in Exchequer, before 
Lord C. B. ParKER, when it appeared that, after 
the Mills Frigate arrived at Nevis, (ſome people 
objecting to ſhip their ſugars in her, on account 
of the damage referred to in the above mention- 
ed letter), the Captain, to remove this ſuſpicion, 
if a falſe one, or to prevent further ill conſe- 


quences, ſhould it prove well grounded, requeſt- 


ed all the Captains then loading in the iſland 
to ſurvey her; who reported, That the ſhip's 
making more water than uſual, on her voyage 
from London to Nevis, was occaſioned by ſome 
* neglects in calking : That ſhe otherwiſe ap- 
* pears to be ſtrong and ſound, and, when calk- 
* ed, fully ſufficient to carry a cargo of ſugar to 
Landon.“ The ſhip was calked, agreeable to 
theſe directions. In the evening of the day 
on which he failed, the Captain found the ſhip 
had ſprung a dangerous leak, and was obliged 


to 
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to-put back. On her being lightened, it appear. 


thus ſtarted, diſcovered that which could never 


viz. that the iron-bolts by which the planks were 
faſtened to the timbers, were entirely decayed and 
eat out by ruſt, and ſeveral of her planks ftarted, 
one of them more than an inch from the timbers, 
all the way fore and aft; and in the report made 
by the ſurveyors appointed by the judge of the 
Vice-admiralty court in Nevzs, it was declared, 
« that the ſhip is in a bad condition, and entire- 
ly unfit to proceed on her voyage, without 
« being firſt thoroughly repaired ; and it is their 
* opinion, that the ſhip cannot be thoroughly 
e repaired at that place, without more expence 
« than the value of the ſhip and freight will a- 

« mount to.“ 11 
The Court of Exchequer gave judgment for 
the underwriter. A writ of error was afterwards 
brought in the Court of Exchequer Chamber, 
which was referred to Lord MansFIELD and 
Lord C. F. WII nor, who, after argument, like- 
wiſe reported their opinions to be in favour of the 
underwriter; and judgment was pronounced ac- 
cordingly. See Park's Syſtem of Inſurances, p. 2 52., 
where that author ſtates this caſe at much greater 
length, and obſerves, that, although the report 
in theſe caſes is uſually made in private, and the 
reaſons upon which it is founded are not pu- 
blicly given, yet, from the full diſcloſure of cir- 
cumſtances, 


ed that ſhe had ſtarted a plank ;. and the plank 


have been known previous to ſuch an accident, 
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eumſtances, it is impoſſible to ſuppoſe the deciſion 
to have proceeded on any other principle than 


that of /eaworthingſ5 ®, 


The ſame principle is illuſtrated * the rea- 
ſonings i in the following caſe, in which the jury 
ſeem to haye 1 the anne as not 
proved. | 1 


AxxNolb 4 v. Gobi. 


The n Captain Harriſon, being bound 
from Londen to Gibraltar, the plaintiff got an 
inſurance made on her, / intereſt or no intereſt, 
« free of average, and without benefit of ſalvage . 
eto the infurers,”” and at the foot of the policy 
there was a warranty, that the ſhip ſhould de- 
part with convoy from {ome port in the Channel. 
The ſaid ſhip-proceeded on her voyage as far as 
the Downs, and failed from thence under con- 
voy, as warranted ; but, ſoon after her departure, 
ſhe received a very conſiderable damage, which 
obliged her to return to Dover pier to refit ; and, 
after the neceſſary repairs were finiſhed, ſhe ſail- 
ed again, in proſecution of her voyage ; and for 
her ſecurity therein, to join the convoy at Spit- 
head; but having got as far as the Iſle of Wight, 
ſhe proved ſo leaky, as obliged her to a ſecond 
_— and ſhe once more arrived at Dover, to 

| ſearch 


This decifion was the ſubject of much diſcuſſion, at the 


time it was pronounced. Pamphlets even were publiſhed on 
the queſtion. It is to be found at great length ia Weſte!'s 
Dig eſt, \ 
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ſearch for leaks. Her owners, on this, thought 


it adviſable to have her ſurveyed by men of 


{kill and judgment ; and therefore, two ſhip. 


carpenters, and two maſters of ſhips, having exa- 


"mined her, declared, that they had ſurveyed both 


ſides from ſtem to ſtern above the wales, and the 


tranſom, after the planks were ripped off, · and 


found the timbers to be very rotten, and in fo 
bad a condition, that except all her upper 
« works were pulled down and new-built, they 
« did not judge her in a fit condition to proceed 
*«.0n her intended voyage; and that if ſhe was 
„ fo repaired, the charges would come to more 
than ſhe would be worth, with all belonging 
* to her.” The plaintiff inſiſts, that ſhe was a 
very good ſhip, when ſhe ſet out on her voyage, 
and ſhe was only rendered otherwiſe by the bad 
weather ſhe had met with, which at laſt not only 
made her unfit for her voyage, but occaſioned 
her proving a total loſs to her owners; that ſhe 
would have weathered the ſtorm in all probabi- 
lity unhurt, had not the Swift privateer drove 
foul of her ; that when her firſt hurt was repair- 
ed, the builder ſuppoſed her ſtronger than be- 
fore the ſtorm. Mr Burton, who fitted her out 
in the Thames, declared, ſhe was in very good 
condition, and fit for any voyage, though he did 
not examine her, but only calked her, and 
mended her outſide and floor-timbers ; but it is 
natural to ſuppoſe, that if her timbers were ſound 


in October (when theſe repairs were done) they 
could 
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could not have been rotten in January, when ſhe 
received her damage. And the defendant grounds 
his reaſons for not paying the ſaid inſurance, 
on that part of the policy's contents, which 
aſſerts the ſhip to be tight, ſtaunch and ſtrong,” 
and, barring future accidents, able to go through 
the voyage; whereas he ſuppoſes this veſſel not to 
have been fo, as he thinks it clear from the prece- 
ding affidavit, and from the verbal evidence of 
one of the ſurveyors; to which he adds, in order to 
make the proof of her defects the ſtronger, that, 
on her firſt ſetting out, ſhe belonged to two Jews, 
who, on her return to Dover pier the firſt time, 
fold her to Mr Richard Glover, a conſiderable 
merchant of this city, who ordered her to be re- 
paired, and actually laid out upon her L. 150, 
which, as it appears, was in a manner thrown 
away, as, on her ſecond return, ſhe was condemn- 
ed, broke up, and fold in parcels ; and her inca- 
pacity to proceed on her voyage having been ſo 
apparent, from the foregoing ſurvey, as to induce 
Mr Glover to defire the ſhippers to take their 
goods out; and though he had got L. 3oo inſu- 
red on her, he ſeemed ſo ſenſible of the deceit- 
tul bargain with the Jews, in ſelling him an 
old rotten ſhip, that he never demanded one 
tarthing of the ſaid inſurance from the under- 
writers. Verdict for the plaintiff. Lex Merc. * 

Red. 281. At Guildhall Trin. 1747. 
2, It might, perhaps, be ſuppoſed, that a ma- 
terial error with regard to the ſituation of the 
0 ſhip, 
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ſhip, in reſpe& of the accidents of the voyage, 
might likewiſe be ſuſſicient to vacate a policy. 
For example, it might be ſaid that an inſurance 
ſhould be null, if the veſſel ſhall appear to have 
been /o/t or arrived, at the date of the policy. 
'There is here, it might be argued, a material er- 
ror on one ſide or other, which, if corrected, 
would have totally prevented the contract. 
From an idea of this kind, it was long cuſtom- 
ary in Britain, to inſert a clauſe, %% or nat loft,” 
which ſeemed to imply, that, without ſuch a ſti- 
pulation, the underwriter was underſtood to be 
only liable from the date of the policy ; and that 
any previous loſs was not confidered as in the 
view of parties. But a little reflection mult 
ſhow that this idea is entirely without foun- 
dation. For. the inſurer undertakes the riſk 
From a port, or at and from a port, both of which 
imply, in the conſtruction of merchants, certain 
preciſe points of time, at which he underſtands 
the riſk to commence, totally unconnected with 
the date of the contract ; in ſome caſes they may 
be prior, in others poſterior. As the inſurer, 
therefore, fixes upon a different period for the 
commencement of riſk than the date of the po- 
licy, he muſt mean to undertake all riſks from 
that period, whatever may be the ſtate of mat- 
ters at the date of his ſubſcription, There is 
here no error upon the part of the underwriter; 
he expreſsly inſures the veſſel from the time of 
its ſailing from, or arrival at a particular port; 
| he 
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he is aware, that it may be loſt or arrived at the 
date of the policy; and he ſubjects himſelf to 
that riſk. | 

Notwithſtanding the clauſe, accordingly, ** /o/t 
« or not loft,” it is believed the practice of Eng- 
land was always conſonant to the principles now 
ſtated. There was never a clauſe, arrived or not 
arrived ; yet, if it appeared that the veſſel had 
been arrived at the date of the policy, it 
never was diſputed that the premium was due. 
And the principle is now ſo well aſcertain- 
ed, that the clauſe, 4% or not loft, is never in- 
ſerted in Scotch policies, though, from cuſtom, 
it continues in Engliſh *. | 

More doubt may be entertained, in contracts 
with regard to a future riſk, where there is no 
ſuch clauſe as at and from in policies of in- 
ſurance, to aſcertain the preciſe time from which 
the obligation of parties ſhall commence, A re- 
markable decifion was lately given by Lord 
MansFIELD upon this point, in the following 
cale of a wager. 


Earl Marcn v. PicorT. 


Mr Pigot and Mr Codrington agreed, (in the 
Newmarket phraſe,) to run their fathers againſt 
each other. Each of them wagered upon his 
own father's ſurvivance. It appeared, that Mr 

Pi got': 

* See, upon this point, the caſe Court againſ? Martineau, 


quoted under the head of Myftate occaſioned by Fault, p. 1. 
cb. ii. 6 2, 
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Pigot's father had died early on the morning of 
that very day, on which, after dinner, the wager 
was laid. Was this within the bet? 

It was argued for the affirmative, that this was 
like an inſurance, where nothing depends on 
the date of the policy, but where there is a re- 
troſpect implied. And, if the poſſibility of the 
event which happened had occurred, it would 
have been expreſsly included in the wager, making 
no difference on the riſc. 

It was anſwered, that the clauſe, /o/t or not, 
is neceſſary in our policies, before they can have 
a retroſpect; and that no event is ineluded in 
the wager, which was not in the view of parties. 
If a perſon lays upon a horſe which is dead at 
the date of the wager, the bet will not hold. 

The court, however, thought, that parties 
would have included the paſt, as well as the fu- 
ture, had the caſe been thought of; and that they 
meant merely a wager, © which ſhould come firſt 
to his eſtate,” and unanimouſly found for the 
purſuer. 5. Burr. 2804. Trin. 11. Geo, III. 

Although we entertain the higheſt deference 
for the reſpeQable authority which pronounced 
this deciſion, we cannot help feeling ſome doubt 
with regard to it. The principle that holds 
in caſes of inſurance, evidently does not ap- 
ply here; for there is no clauſe, ſuch as that 
(at and from) in policies of inſurance, to fix 
the commencement of riſk, independent of 


the date of the policy. It muſt certainly ap- 
pear 
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pear doubtful, how far a man is liable for the 
riſk of adventures which he did not undertake, 
but which he merely would have undertaken. If, 
in any inſurance, the period of commencement 
ſhould be forgot to be ſpecified, would it, in that 
event, have any retroſpect, previous to the date 
of the contract? Roccus ſtates a caſe exact- 
ly in point: The Senate,” ſays he, determi- 
« ned, that a wager, 'who ſhould be elected Pope, 
« was ineffectual, becauſe, at the time of the 
*« wager, the Pope had been already choſen, al- 
though that was a circumſtance of which the 
contracting parties were ignorant *.“ 

3. It remains to be conſidered, how far the 
ſame principle of error in contracts, will apply, 
ſo as to vacate a policy, when the miſtake is not 
ſuch as, if corrected in time, would have totally 
put a ſtop to the bargain, but merely ſuch as 
would have altered the premium. Suppoſe there 
ſhould be ſmaller peculiarities in the conſtruc- 
tion of a ſhip, unknown to the owner; or ſup- 
poſe that a merchant inſures his returns, without 
knowing the exact commodities he is to receive: 

in 
® Roccus, Not. 73. This diſtinction between an inſurance 
and a common wager, has not eſcaped Caſa- Regis. After 
quoting certain commentators, who are of opinion, that in- 
lurance is not valid after a loſs has happened, he ſays, Hi 
doctores intelligi debent loqui voluiſſe in contraftu /pon/tonre, 
qui poſt caſum ſiniſtrum factus ſuſtineri, non poteſt, &'c. 
* licet in hoc male diſſentiat Scaccia, &c. ubi negat hanc dif- 


* ferentiam inter ſponſionem et aſſecurationem.“ Caſa-Regre, 
Dife. 1. f 13.24. 
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In theſe caſes, it ſhould ſeem; where there is no 
concealment, the policy ſhall not be vacated, be- 
cauſe the ſhip is a little ſtronger or a little weak- 
er; that the cargo ſhould be a little more or a 
little leſs periſhable. The owner is ſuppoſed to 
warrant the veſſel and cargo to be of ſuch a na- 
ture, as will lay an ordinary degree of riſk on the 
inſurer; but this admits of confiderable latitude: 
Unleſs we confine the implied warranty to ſuch 
qualities as are e/ſential to the contract, there is no 
other accurate line at which we can ſtop *. 

It may only farther be obſerved, that there 
are very few caſes which admit of "conſiderable 
peculiarities of ſhip or cargo, unknown to the 
 affured ; for the owner or freighter muſt be ſup- 6 
poſed to know, in general, the nature of his own h 
ſhip and cargo. And the want of information, fe 
as to theſe particulars, is generally ms N to ec 
direct fraud. | 


Dol or III. 


Of the right of parties to retraci from their en. 
gagements, in a Policy of Inſurance. 


O much with regard to the form of this a- 
greement, and the nature of that conſent 
which is requiſite to its validity; it remains to 
take notice of a conſiderable peculiarity which 
occur 

* This ſhews the poſition laid down by the foreign ord: 


nances, © That the inſurer is not reſponſible for the effects of 


e the periſbable nature of the ſubject, not to be true in it 
whole 


RIdRT OF PARTIES TO RETRAOT. 111 


occurs in inſurance; That neither a formal 
written deed, nor legal conſent, is ſufficient to 
render the bargain complete. It is farther ne- 
ceflary, that a performance ſhould have taken 
place on either fide, in order to bind the other 
party, and to prevent him from retracting. 

In the Roman law we have examples of con- 
tracts, which had a conſiderable analogy with 
that of inſurance, where a particular future pay- 
ment or performance was promiſed for a con- 
ſideration in hand. Thoſe bargains, © do ut des,” 
and © do ut facias, were not completely ſup- 
ported by the judge. The fulleſt conſent was 
not ſufficient to render them a ground of action 
at common law ; but if a partial performance 
had been made on either fide, there was room 
for a claim upon the contract, from views of 
equity, 

Similar ideas appear to have been entertained 
with regard to infurances. Each party muſt make 
ſome performance, before the other be com- 
pletely bound; and in this reſpec the principle 
ſeems to have been carried farther than in the 
Roman contracts above mentioned: For, in thoſe 
bargains, do ut des, and do ut facias, the perform- 
ance of one party eſtabliſhed a valid obligation 
on both : But, in inſurance, the performance of 
either does not prevent himſelſ from receding, 

but 


whole extent. Every latent defed ariſes from the periſhable 
nature of the ſubject; and yet the underwriter muſt be liable 
for latent defets, unleſs they are ſo great, as that, if dif. 


covered in time, they would have totally prevented the con- 
tract. 
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but only the other party, to whom the performance 
was made. 

Thus, in order to des the contract com- 
plete, ſo as not to admit of repentance on the 
part of the underwriter, the older regulations 
agree it is neceſſary the premium ſhould be paid 
to him by advance. 

And by the more modern notions on this ſub- 
je, the underwriter, though he may not actual. 
| ly receive the premium, muſt acknowledge the 
receipt of it in the contract 4. 

This practice muſt undoubtedly have origin- 
_ ated from an idea that the contract was not com- 

plete, nor binding upon the underwriter, unleſs 
there had been a rei interventus, a performance 
by the other party to him. 

On the other hand, the infurer undertakes a 
riſk, Before the voyage is commenced, while 
the riſk is yet entire, the underwriter cannot be 
confidered as having performed any part of his 
bargain ; and while this is the caſe, it is univer- 
ſally agreed that the aſſured has it in his power 
to recede, by breaking up the voyage, or aban- 
doning the. adventure. While no riſk has been 
run by the inſurer, matters are entire as to him; 
and the aſſured may retract, and recover the pre- 
mium. In order to render the contract com- 
plete, it is neceſſary the adventure inſured ſhould 

have 
* Roccus de afſec. 83. ' Conſolato del Mare of Barcelona. 
Ord. Copenh. 


+ Ord. France, No. 668. Ord. l No. 775. Proc 
tice of Britain 3 of Hamburgh, &c. 


— W „% = 1 8 


R1GuHT or PARTIES TO RETRACT. 113 


have commenced, and the underwriter have run 
ſome part of the riſk ; the commencement of riſk 
conſtitutes a performance on the part of the un- 
derwriter. | 

| Thoſe contracts among the Romans, which 
had no particular name, and which, by lawyers, 


are ſaid to be comprehended under the words, 


do ut des, and do wt facias, occurred but ſeldom 
in ſociety; and this was the reaſon why judges 
did not think it worth while to ſupport them, 
unleſs they were accompanied by a rei interven- 
tus. The ſame reaſoning was, at an early period, 
applicable to inſurance, then a rare and un- 
uſual contract; and this was no doubt the 
original ſource of the peculiarity now mentioned. 

But, with reſpe& to one of the parties, there 
occurs an additional reaſon why he ſhould have 
the liberty of retracting, ſo long as, with reſpect 
to him, matters remain entire. If two perſons 
make a bargain, the performance of which, 
from a change of circumſtances, becomes infinite- 
ly more hurtful to the one than beneficial to the 
other, it would be hard that the latter ſhould in- 
liſt upon ſpecific performance. It is enough, in 
that caſe, if the party who muſt be the greateſt 
iufferer by performance, ſhould indemnify the 
other for his poſitive loſs, or, at moſt, allow him a 
conſideration for the profit he might have reaped, 
for his lucrum cefſans, as far as that is capable of 
being aſcertained. 

In an inſurance, the loſs incurred by the aſ- 
ſured, in proſecuting the adventure inſured, 

P might, 
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might, in many caſes, infinitely exceed the ad- 
vantage reaped by the underwriter, While mat- 
ters are entire, therefore, it appears equitable, 
that the aſſured ſhould have it in his power to 
recede from his agreement, by breaking up the 
adventure; and that the underwriter ſhould be 
ſatisfied with receiving the damage and intereſt. 

It does not, however, appear poſſible to aſcer. 
tain the probable gain which the inſurer might 
have acquired by the ſubſiſtence of the policy, 
It is uncertain whether he might have reaped 
gain or incurred loſs. No conſideration has been 
thought due, therefore, in reſpect of his lucrum 
ceſſant. And, with regard to damage, he incurs 
none by the breach of the policy, as he has run 
no riſk, farther than what may be thought to 
proceed from the trouble of keeping an account 
of the tranſaction. | 

From this laſt conſideration, he is, upon the 
retracting of the aſſured, allowed to retain a cer- 
tain ſmall proportion of the premium. This ſum 
differs a little, in different countries. In Am- 
ſterdam, it is one per cent.; in Britain, and moſt 
other commercial ſtates, it is one-half per cent. of th 
the ſum inſured. | 

From this peculiarity. of the contract of in- (a 
ſurance, that it is incomplete until a perform- | 
ance has taken place on both ſides, a variety of 
curious queſtions ariſe, which ſhall be the ſubjed 
of particular diſcuſſion hereafter, 
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Of the Nature of an Inſurance- contract, and the 
Obligations ariſing from it. | | 


NsURANCE was formerly explained to be 
a contract, by which one man, for a con- 
ſideration received, becomes liable for the loſs 
ariſing to another, from any ſpecified contin- 
gency. C 

The one party, it was obſerved, the inſurer, 
is ſuppoſed to receive the premium in hand, at 
the date of the policy; for which he promiſes 
to indemnify the aſſured, in caſe the latter ſhall 
ſuſtain damage from ſome future event. 

The performance requiſite upon the part of 
the aſſured is therefore at an end, previous to the 
execution of the agreement, by his payment, 
real or ſuppoſed, of the premium. It is the un- 
derwriter 
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derwriter who is laid under future obligation by 
the policy; and that deed is accordingly ſub- 
ſcribed by him alone. 

The inſurer undertakes a rift ; he comes un- 
der an obligation, in favour of the aſſured, to a 
certain amount, upon the exiſtence of a ſpecified 
event. It here, therefore, occurs to confider 
three points : | 

1/t, The duration of the inſurer's riſk : 

24, The nature of his riſk; or, in other words, 
the nature of the event neninft which proviſion 
is made, by inſurance: | 

za, The extent of the inſurer's obligation, or | 
the amount to which he is ans, when the event 


happens. : | 
CHAP. I. 
3 the Duration of the Infurer's Riſk. > 


HE duration of the riſk undertaken by an 
inſurer, is a matter that requires to be fix- 
ed by expreſs agreement in every particular caſe, 
and muſt become an eſſential clauſe in every po- 
licy. The expreſſions which are commonly uſed 
for this purpoſe, have acquired a preciſe mean- 
ing by the uſage of merchants. 
The obſervations that occur upon this part of 
the ſubject, conſiſt principally of mere matter of 
fact with relation to the practice of different 


mercantile nations. In order to ſtate the varia- 
tions 


he: 


* 


 CoMMENCEMENT or RISK, | 117 


tions in this reſpect with more diſtinctneſs, it may 
be proper to conſider ſeparately, I, The com- 
mencement of riſæ; and, 2dly, Its termination. 


Sect. I. Of the Commencement of Riſk. 


Inſurance is generally made in two ways, 
« from a port, or at and from.” It is likewiſe 
on /hip, or cargo, or freight. | 

Inſurance from a port, whether on ſhip or goods, 
is, by the practice of England, underſtood to 
mean, from the time the veſſel breaks ground, 
jn failing from that port.“ 

At and from, when applied to a hip, includes 
the period of her ſtay in that port, from the 
time of her arrival there“. 

At and from, when applied to goods, means, 
from the time thoſe goods are put aboard the 


veſſel. 


Thus it is obſerved, that if a ſhip be inſured 
from the port of London to Cadiz, and, before 
« ſhe breaks ground, takes fire and is burnt, the 
« inſurers on ſuch ſhip ſhall not anſwer ; for 
the adventure began not till the ſhip was gone 
from the port of London. But if the words 
had been at and from the port of London, they 
„would have been made liable. If ſuch an in- 
* ſurance be made from London to Cadiz, and 
* the ſhip had broke ground, and afterwards 

* been 


See the caſe, Motteux v. L. Af. Co. quoted under the 
head of Mutual Error, P. i. ch. 2. ) 3, 
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been driven by ſtorm: to the port of London, 
and there had taken fire, the inſurers muſt 
have anſwered ;- for the breaking ground was 
an inception of the voyage *.“ 

The riſk. on freight, or upon that profit which 
the ſhip ſhall gain by the carriage of goods from 
one port to another, muſt likewiſe commence 
from the time thoſe goods are ſhipped. 


| _ 'Toxcvus v. Warrs. 29 
I) he plaintiff inſured . on ſhip and freight, at 
« and from Jamaica to Briſtol.” | A cargo was 


ready to be put on board; but while the ſhip 


was careening, in order to the yoyage, a ſudden 
tempeſt aroſe, and ſhe and many others were loft. 
The rigging and parts of her were recovered and 
fold ; and the defendant paid into court, as much 
as, upon an average, he was liable to for the 
loſs of the hi ph. The plaintiff farther inſiſted to 
be allowed L. 600 for the freight the ſhip would 
have earned in her voyage, if the accident had 
not happened; hut as the goods were not 
actually on board, fo as to make the infurer's 
right to freight commence, the Chief Juſtice 
held he could not be allowed it. 19th Geo. II. 
Strange, 1251. | £2 
The rules now mentioned with regard to 
the commencement af riſk, are very generally 
adopted, and, indeed, with few or no variations, 
in the different countries of Europe, At Am- 
9 ſterdam 
#* Molloy, J. 2. ch. 7.49. 
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ſterdam and Stockholm, however, the riſk on 
ſhip commences ** from the time ſhe begins 
to take aboard her ballaſt for the voyage.” 
At Bilboa, the hour of commencement muſt be 
expreſſed in the policy. 

At the ſame time, there may occur ſome va- 
riations, ariſing from the nature of different ad- 
ventures. 

A ſhip being inſured from the Greenland ſeas, 
or Davis' ſtraits, the riſk homeward commen- 
ces from the time the fiſhing ends *. 

It is determined by the ordinances of Stock- 
holm, that where the inſurance for the out- 
« ward bound voyage of a ſhip, and that for its 
« return, are underwritten by two different per- 
« ſons, the riſk and obligation of the latter com- 
„ mences from the day and hour when the 
«* maſter begins to take in ballaſt or goods.” 


SecT. II. Of the Termination of Riſk. 


The period at which the riſk of the inſurer 
is underſtood to terminate, both in relation to 
ſhip and goods, admits of conſiderable variety, 
by the practice of different nations. As to the 
inſurance on freight, there are ſome caſes in 
which freights are due the moment the ſhip fails ; 

theſe 


% Turba 18 mercatorum Amſlerd. affirmabat reditum 
© incipere poſtquam finita erat piſcatio, et de ea ſatis inter 


partes conveniebat,” Bynberſch. Queſt. Jur. priv. I. 14. 
C 1). 
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. theſe are not proper objects of inſurance. But, 
in general, the inſurance on freight muſt termi- 
nate when the ſhip is underſtood to have earned 
her freight ; that is, when diſcharged of her car. 
go.—And, fir/t, as to the termination of riſk upon 


Hip. 


ends, when ſhe has been 24 hours moored in har- 
bour, in good ſafety. The — is the rule at 
Bilboa. f 

It is to be underſtood, however, that by the 
veſſel being moored, is meant, her being moored 
in ſuch a ſituation as that ſhe can deliver ber 


cargo. 
WAPLES v. EAMES. 


The ſhip Succeſs was inſured, © at and from 
© Leghorn to the port of London, and i 
* there moored 24 hours in good ſafety.” She ar- 
rived the 8th July, at Freſh Wharf, and moored, 
but was the ſame day ſerved with an order to go 
back to the Hope, to perform a fourteen days 
quarantine. 'The men upon this deſerted her; 
and upon the 12th, the Captain applied to be 
excuſed going back, which petition was adjourn- 
ed to the 28th, when the Regency ordered her 
back; and on the zoth ſhe went back, perform- 
ed the quarantine, and then ſent up for orders 
to air the goods : But before ſhe returned, the 
ſhip was burnt on the zoth of Auguſt. —Queſtion, 


Whether the inſurer was liable? 
| For 


By the practice of Britain, the riſk on ſhip 
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For the defendant it was inſiſted, that the ſhip 
arriving and being moored on the 3d July, and 
remaining ſo till the- 3oth, here was a perform- 
ance of what he had undertaken ; and his riſk 
ought not to be extended to ſo long a time as 
the 8th July, and the burning on the 23d of Au- 
guſt. But it was ruled, that though the ſhip 
was ſo long at her moorings, yet ſhe could not 
be ſaid to be there in good ſafety, which muſt 
mean the opportunity of unloading and diſcharg- 
ing; whereas, here ſhe was arreſted within the 24 
hours ; and the hands having deſerted, and the 
Regency taking time to conſider the petition, there 
was no default in the maſter or owners : And it 
was proved, that, till the 14 days were expired, 
there could be no application to air the goods ; 
wherefore the jury found for the plaintiff, —— 
Strange's Reports, 1243. 19. Geo. II. 


In order to a veſſel's being moored in good jafe- 
ty, no more appears neceſſary than that ſhe 
ſhould be lying in ſuch a ſituation as is proper 
for delivering her cargo, according to the cuſtom 
of the port. 

In two ſeparate inſurances on the ſhip Ceres, 
from Clyde to a market in the Weſt Indies, 
* and with liberty to proceed to Jamaica.” 'The 
veſſel having diſpoſed of the greateſt part of her 
cargo in the Weſt Indies, proceeded to Morant- 
bay in Jamaica, and was there lying -at anchor 
for ſeveral days, and had landed a ſmall part of 
her cargo, before ſhe was loſt in a hurricane. 


Q Among 
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Among a great many queſtions that occurred in 
this caſe, before the Court of Seſſion, it was 
maintained by the aſſured, that the veſſel, al- 
though ſhe had been lying at anchor for ſeveral 
days, had not been moored to a wharf or quay ; 
but had been lying merely in an open road. It 
was anſwered, That this was according to the 
cuſtom of the port, and that the veſſel both 
could have delivered her cargo, and did deliver a 
part of it in that ſituation. The Court of Sel. 
ſion paid no regard to the objection. In 1786, 
Marſhall, Hamilton and Co. againſt Crawford, 
Barns, and others. | 

So much with regard to the practice of Britain. | 
In many places, however, at Hamburgh for ex- ; 
ample, the riſk continues till the ſhip is diſcharg- 
ed; and in others, as at Copenhagen, it continues 
for a certain number of days, unleſs the veſſel be j 

diſcharged ſooner *. 
Ssecondly, As to the termination of riſk on goods, 
At London it terminates © when the goods are 
diſcharged and ſafely landed,” at the port of de- 
livery ſpecified in the policy. 

There 1s a great variety, however, in this par- 
ticular, in the practice of different ſtates. The 
ordinances of Antwerp, Amſterdam, and Stock- 
holm, fix fifteen days after the arrival; that of 
Rotterdam, fourteen ; that of Coningſberg, /ix, 
ten, or fourteen, according to the ſize of the ſhip. 


And the policies of many countries fix a cer- 
tain 


Magens, vol. i. 47, 48. 
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tain time, * unleſs the ſhip ſhall be delivered 
<« ſooner.” 

It may here be queſtioned, whether the inſurer 
is liable until the goods are delivered upon land, 
or only until they be removed by the proprietor 
out of the ſhip. | 

By the ordinances, as well as the expreſſion of 
policies, in moſt foreign nations, the inſurer 1s 
underſtood to bear the riſk of all carriage in 
lighters or boats, both in loading and unload- 
ing *. 

Britiſh policies differ here from all foreign 
ones, and make uſe of the following clauſe: 
« Beginning the adventure from the loading 
* thereof aboard the faid ſhip, until the ſame 
{* ſhall arrive at and there be ſafely landed.” 
In conſequence of the expreſſion of this clauſe, 
although goods are not at the inſurer's riſk while 
in boats and lighters carrying aboard, yet, what 
appears a little inconfiſtent, they ſeem to be at 
his riſk while carrying aſhore. And Mactns 
mentions a caſe, in which Sir Jon STRANGE 
and Mr HuMz CAMPBELL delivered an opinion 
to this purpoſe. 

Perhaps an idea may be adopted, that will be 
of more extenſive application : That the termi- 
nation of the inſurance does not depend merely 
upon the circumſtance of the goods being landed 

; or 
* Ord. of Antwerp, of Amſterdam, of Rotterdam, of 


Spain, of France, of Coningſberg, of Hamburgh, of Stock- 
þolm, of Copenhagen. See Magens, i. 45. 
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or not; but upon their being put, whether at fea 
or on ſhore, into the cuſtody of the perſon to 
whom they are conſigned, 


SPARROW v. CARRUTHERS. 


The defendant infured goods to London, 
and until the ſame ſhall be-ſafely landed there.” 
The ſhip arrived in the port of London, and the 
owner of the goods ſent his lighter and received 
the goods out of the ſhip; but before they 
reached land, an accident happened, whereby 
they were damaged, for which this action was 
brought againſt the inſurer, | 

For the defendant it was inſiſted, that, as 
the accident had happened after the owner had 
taken the goods into his own poſſeſſion, it was 
a loſs after the infurance was ended. To which 
it was anſwered, that if this had been an action 
againſt the maſter or owners of theſhip, it might 
have been a good anſwer, for they were cer- 
tainly diſcharged ; but in this action it could be 


no anſwer: For, during all the voyage, it might 


be ſaid the goods were in the poſſeſſion of the 
aſſured, who took the ſhip to freight, and whoſe 
ſervant the maſter was, to this purpoſe, as much 
as the lighterman: And theſe words are put 
into policies, to guard againſt all loſs, till there 
is an actual landing; becauſe, in the caſe of 
ſhips of great burden, that are forced to lie off, 


there may be carriage for many mules in boats 
| or 


{ 
{ 
c 
1 
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or edits and it was in the courſe of trade for 
the owner of the goods to ſend his lighter. 

But the Chief Juſtice held that the inſurer was 
diſcharged. He ſaid, it would have been other- 
wiſe, had the goods been ſent by the /bip's boat, 
which is - conſidered as a part of the ſhip and 
voyage; and the jury, (which was of merchants, ) 
expreſſing they thought it turned upon that diſ- 
tinction, brought in a verdict as to this point 
againſt the plaintiff, Strange“ 2 785 12 305 

12, Geo, II. 


Hitherto we have confidered. the u/ual termi- 
nation of riſk. on ſhip and goods; but there are 
many caſes, where the nature of the voyage or 
cargo may produce a variation from ths general 
rule, 

Thus, inſurance on privateers is generally done 
for an exact period from the date of the inſu- 
rance, as for a certain number of weeks or 
months. The ſame rule, it is obvious, muſt be 
obſerved in inſurances from -fire, and on lives, 

A ſimilar variation takes place where the cargo 
is ſold on board, in which caſe it need not be 
landed at all to free the infurer. Of this the 
following examples are given by MoLLoy : 

** A merchant inſures his goods from London to 
*« Sallee, and there to be landed. The factor, 
* after arrival, having opportunity, ſells the 
** cargo aboard the ſame ſhip, without ever un- 
* lading her; and the buyer agrees for the 

“freight 
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« freight of thoſe goods for the port of Venice ; 
* before ſhe breaks ground the ſhip takes fire, 
« The aſſured and buyer are abſolutely without 
« remedy; for the property of the goods be- 
* coming changed, and freight being contracted 
* de novo, the ſame was as much as if the goods 
© had been landed. And ſo it is, if the factor, 
after her arrival, had contracted for freight 
« to another port, and the ſhip had happened to 
take fire, the aſſurers are hereby 5 diſ- 
„ charged for ever “.“ 

* It has been adjudged, that on voyages to the 
© coaft of Africa, the Miſſiſippi, and ſuch other 
* places, where the ſhips go to trade, and diſpoſe 
of their cargoes by barter, and the like, and 
not to land and deliver them to conſignees and 
factors, the riſk on the goods outwards ends 
* on breaking bulk.” MWeſket, p. 11. 

The following is another inſtance of vifiety 
in this reſpec, ariing from the nature of the 
adventure. 

The Perſeverance, Captain Hope, was, in 
March 1775, inſured in the uſual manner“ at 
and from Liverpool to the Greenland ſeas, during 
her fiſhing there, and back to Liverpool.“ Meet- 
ing with damage in thoſe ſeas, ſhe returned to 
Liverpool ſooner than ſhe otherwiſe might have 
done, and being repaired, was ſent a ſecond 
time the ye ſeaſon to the fiſhery. The fame 

underwriters 


* Molloy, I. ii. c. 7. \ 13. Locen. I. ii. c. 5.4 g. See allo 
Malynes Lex Merc. 112. 
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underwriters aſſured her again, and it was agreed 
to refer to the deciſion of arbitrators, Whe- 
ther the firſt policy included the whole riſk, (the 
ſhip having come back by neceſſity to repair, ) 
and conſequently, whether a return of premium 
ſhould be made on the ſecond policy ? or, whe- 
ther the inſurers ſhould keep both premiums, and 
the two voyages be conſidered as diſtin& ? 

The caſe being ſubmitted to arbitrators, it was 
urged for the inſurers, That inſurance on a 
Greenland ſhip was ſuppoſed to have a reſpect to 
the Stat. 1x. Geo. III. c. 38. requiring her to ſtay 
in the Greenland ſeas till the zoth Auguſt, unleſs 
ſhe departs with the blubbers and fins of one 
whale, or unleſs ſhe ſhall be forced by neceſſity 
to leave them ſooner. That the Perſeverance 
having caught ſome fiſh, and being obliged to 
return by neceſſity, had been found entitled to 
the bounty, That the ſame rule which ended 
the voyage as to government, ought to regulate 
it as to the inſurance ; for otherwiſe the inſurers 
might be made liable, on pretence of returning 
to repair, for innumerable voyages, and- for an 
indefinitetime, That therefore a ſhip's returning, 
and being entitled to the bounty, ought to ter- 
minate the riſk of the inſurers. The arbiters 
determined in conformity with this opinion *. 

In voyages to Newfoundland and Labrador, 
it is cuſtomary to carry on the fiſhing all the time 
the outward cargo is unloading. Conſequently, 

| an 

* See Mieſtet, 264. where the caſe is ſtated at great length. 


\ 
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an inſurance on cargo outward, with the ordinary 
clauſe until ſafely landed, is underſtood to 
continue till the goods are entirely landed, not- 
withſtanding the delay that takes place upon the 
part of the aſſured in this particular. See Dov- 
LAS“ Reports, Caſe of Noble v. Kennoway. 

Theſe differences in the nature of the voyage 
often occaſion a variety of clauſes in the policy 
with reſpect to the termination of the riſk, 

One of the moſt remarkable of theſe clauſes 
occurs in the caſe of inſurance to a market, or ty 
ports of diſcharge. In conſequence of ſuch a 
clauſe, the inſurer's riſk muſt be ſuppoſed to 
continue, not only until a market is found for 
the goods, and the veſſel there ſafely moored, 
but till the cargo is diſpofed of. 

Caſe. If the policy of infurance run, * until 
the ſhip ſhall have ended, and be diſcharged 
* of her voyage,” arrival at the port to which 
ſhe is bound, 1s not a diſcharge until ſhe be un- 


loaded. Per tot curiam on a demurrer, Skin- 
ner, 243. Mich. 1. Fae. II. B. R. anon, 


CHAP. 


{ 
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CHAP. IL 
Of the nature of the Inſurer's Riſk, or of the event 
againſt which proviſion is made by the Policy 5. 


K clauſe in a maritime policy, ſpecifying 
the riſks undertaken by the inſurer, is as 


follows: 
« As to the perils which the aſſurers are con- 
e tented to bear in the courſe of this adventure, 
« they are, of the ſeas, men of war, fire, enemies, 
pirates, rovers, thieves, jetſons, letters of mark 
« and repriſal, ſurpriſals, takings at ſea, arreſts, 
« reſtraints and detainments of all kings, princes, 
or people, barratry of the maſter and mariners, 
„and all other loſſes, perils, and misfortunes, 
« which have or ſhall come to the hurt, detri- 
ment, or damage of the ſaid ſhip, &'c. or any 
part thereof f“. 
| its wo | 1. From 
In conſidering the nature of the inſurer' t riſt, there are 
two points which deſerve attention the nature of the 
event provided againſt ; and the degree of connection be- 


tween the extent and the loſs. Theſe cannot eaſily be treat- 
ed of ſeparately. g | 

In a policy on lives, or from fire, it is not uſual to in- 
ſert any ſuch enumeration ; and the nature of the caſe ſcarce- 
ly admits of it. Theſe policies, however, as well as mer- 
cantile inſurance, often contain a variety of exceptions 
from, and limitations upon the riſk, ſuited to the circum- 
ſtances of different caſes, as will be mentioned more parti- 
cularly in another place. 
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1. From the enumeration here given, and from 
the nature of the contract of inſurance in gene- 
ral, it ſeems to follow, that the inſurer means to 
ſubject himſelf to the conſequence of all perilous 
accident, or unforeſeen misfortune, which may 


happen to the ſubject in the courſe of the adven- 


ture &. 
It is for accident that he is liable, and for ac- 
cident only; that is, ſuch unfortunate events, 
the amount of which cannot be forefeen, but de- 
pend upon the iſſue of the voyage. Were it 
otherwiſe, the contract would not be an agree- 
ment for indemnity on an wncertain event,” 
which is underſtood by an inſurance ; but it 
would be for a determinate and aſcertained per- 
formance. | 
The nature of inſurance ſuppoſes a riſt under- 
taken, and not an aſcertained performance; be- 
cauſe the intention of the merchant is to ſecure 
himſelf from a loſs, the amount of which cannot 
be calculated, and which therefore might. be 
ruinous to him. | 
2. Hence it has become an eſtabliſhed rule, 
that an underwriter 1s not liable for damage 
ariſing from the natural decay, or the periſhable 
nature of the ſubject inſured. Theſe are not ac- 
cidents, They either are foreſeen, or they may 
have been foreſeen ; and their amount may be 
exactly aſcertained. 'They depend not upon the 
iſſue of the voyage, but ariſe from a pre-exiſting 
cauſe, 


* 2 Val. Com- 12. 14. 74. 79. 
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; cauſe, totally unconnected with it. A bargain, 


by which a man ſhould ſubje& himſelf to loſs 
ariſing from theſe ſources, would not contain 
that riſk or hazard, which appears eſſential to 
the contract of infurance. 

The French Ordinance ſays, that the loſs, 
« dimmution, or waſte, that may happen from 
the periſhable quality of any thing, ſhall not 
fall on the inſurers &.“ 

„In grain, wine, falt, figs, raiſins, oranges, 
« diſtilled liquors, herrings, olives, and other 
« yivers,” ſays the Guidon, © becauſe it happens 
« ſometimes, that they are ſpoiled in the un- 
loading, or, while in the ſhip, are ſubject to be 
„heated, turn ſour, become wet, putrefy, leak, 


* or damage one another, the inſurer is in no 


« degree liable for ſuch partial loſſes 4.” 

Upon this principle, an inſurer is not liable 
for the natural tear and wear of the ſhip, or her 
furniture; nor for the ordinary waſte and cor- 
ruption incident to the cargo. Theſe are particu- 
lars, the amount of which does not depend at all 
upon the event of the voyage, and which admit 
of calculation, as well before as after the adventure. 
A bargain may no doubt be made, with a view 
to provide againſt ſuch damage; but the bar- 
gain would change its nature. If a perſon makes 
an agreement, by which his life is warranted 
tor ten or twenty years, it is an inſurance, ' _ 

1 

Mag. vol. ii. 173. + Guidon, ch. v. J 8. 
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if for 200 or 300, it becomes, from the. certainty 

of the event, a different contract. 
Upon the ſame principle, that the W i is 
not anſwerable for the ordinary tear and wear 
of the ſhip, neither is he reſponſible for the ordi- 
nary waſte and deterioration of commodities, 
nor that /cakage of liquors, which was to be ex- 

ed, and unavoidable. 

It is ſaid, ** If the party inſured cari prove, 

that the prejudice or leakage was occaſioned by 


„% unfortunate accidents, as bad weather, arreſt, 


* or the like, the inſurer muſt bear theſe loſſes.” 
Ord. of Koningſberg. 

It is obſerved by Mr Weſket, who, in a matter 
of practice, is certainly of great authority, that 
„in England there is ſeldom any particular ſti- 


e pulation in the policy with regard to leakage. 


It is underſtood, the inſurers are liable for ſuch 
« loſs as happens from ſtorms and other un- 
* avoidable accidents, deducting the ordinary or 
* common. leakage *.“ 

By the ordinances of Hambgrgh, when pe- 
„ riſhable commodities ſpoil, Ar receive damage 
** of themſelves, by reaſon of their natural quality; 
* as, for example, when wines turn ſour, or leak 
** out; Seville or China oranges, lemons, apples, 
* c. periſh ; cheſnuts and corn are heated; and 
* ſo forth; as likewiſe, when rats and mice eat 
* and deſtroy any thing. In all ſuch caſes, the 
** aſſurer is not liable to make good the damage, 
but 


Voce, (Lealage.) 


e „ee jo -A $9 oo 
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« but the ſame remains to account of every one 
« to whom the goods belong; unleſs ſuch damage 
« aroſe from hence, that the ſhip was prevented 
« from purſuing its way, by reaſon of reſtraints, 
« &c, by external violence, &c.” Thoſe loſſes, 
it ſeems, above enumerated, are conſidered as 


conſequences of the periſhable nature of the ſub- 
ect * 


. us 


On the ſame footing are the proviſions and 
ſtores on board a veſſel, which are intended to 
be conſumed, and ought not to be accounted for 
by the inſurer, ſo far as they are applied to the 
purpoſe expected; their conſumption being fo 
far imputable to defign, and not to unforeſeen 
accident. | FAIT 

Thus by the ordinances -of Rotterdam and 


Middleburgb, nothing that ſerves for the ordi- 


« nary conſumption of the voyage can be inſu- 
red.“ By thoſe of Koningſberg and Amſterdam, 
they may; but it muſt be along with the ſbip, 
and not alone, or ſeparately.” The inſurer like- 
wiſe, by theſe laſt mentioned regulations, is not 
liable for ſuch ordinary conſumption, if the ad- 
venture arrives ; becaule, in that caſe, theſe ex- 
pences are calculated on, ſo as to be refunded 
with profit ; he is liable for them, however, if 
the adventure ts loſt. This ſeems rather to be a 
variation from general maxims, as the loſs arifing 
from the ordinary conſumption of proviſions and 
ſtores, admits of previous calculation. : 
n 


To the ſame effect, ſee Ord. of France, Stypman, ad Jus 
Marit. par. iv. c. J. p. 320. 
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In conſequence of this principle, that inſu- 
rance protects againſt accidents only, various re- 
gulations have been adopted in different coun- 
tries, to prevent the inſurer from being ſubjected 
to that damage which ariſes from tear and wear, 
or natural decay. . © 

By the ordinance of FEPAETON it 18 wd, 
„That whereas ſhips often ſail in good condi- 
* tion, and are infured as ſuch; but in the 
6 courſe of long voyages are much deteriorated, 
and the inſurers are caſt to pay the original 
value; although theſe ſhips, if they had made 
„% ſafe voyage, would not have fold for one 
„ third; therefore it is left to the Commiſſioners 
« of Inſurance to determine, in ſuch _— ac- 
* cording to their diſcretion.” 

There is a contrivance, (probably doped 
principally with a different view), which pre- 
vails in many countries, that may operate in 
favour of the inſurer, in the reſpect now men- 
tioned. This is to prohibit the owner from in- 
ſuring the full value of his adventure. The 
principal object of ſuch a prohibition was, no 
doubt, to prevent fraudulent loſſes; at the ſame 
time, it obliges the aſſured to bear a ſhare of loſs, 
which may correſpond, in ſome degree, to the 
ſuppoſed natural and expected deterioration of 
the ſhip and cargo. 

Theſe limitations, it muſt be And with 
regard to the extent to which inſurance may be 


made, cannot be effectual for the purpoſe allud- 
| ed 
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ed to, unleſs over-valuations are checked by an 
examination of the veſſel, previous to the voyage. 
This meaſure has been adopted in France, where, 
in purſuance of an edict, 17th of Auguſt 1779, 
all ſhips are prohibited to fail, until a ſurvey has 
been made. And it is believed the merchants 
of London have of late adopted the meaſure of a 
regiſter, for a ſimilar purpoſe, though not under 
public authority *. 

It was, for a long time, the practice in Britain, 
that the inſurer was conſidered as entitled to a 
retention of 2 per cent. on every loſs incurred ; a 
practice which ſeems to have originated from an 
idea of the propriety of an abatement, in con- 
ſideration of natural decay of ſhip and cargo. 
This practice, however, has of late been going 
gradually into deſuetude, and, it is believed, is 
now become rather uncommon both in England 
and Scotland. 

Upon the principles above ſtated, therefore, it 
ſeems to follow, that no loſs and damage which 
can be foreſeen and eſtimated, no natural and 
expected deterioration falls under the riſk un- 
dertaken by the inſurer. On the other hand, 
whatever does not admit of previous aſcertain- 
ment, the damage of a ſtorm at ſea, the peril of 
capture, of depredation by thieves or pirates, 
forms the proper object of an inſurance- contract. 
The general danger of theſe may, no doubt, be 

foreſeen; 


* This is likewiſe the caſe at Leith, but it is believed has 
not been fully adopted on the welt coaſt of Scotland. 
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foreſeen ; but the preciſe amount of loſs can only 

be eftimated from the event ?. 

3. From the account that has been given of 
the perils undertaken by the inſurer, it is obvi- 

ous, they do not inelude thoſe misfortunes which 

ariſe from the fault or voluntary deed of the 


other party. 
The fault or deed of a party, it may be ob- 


ſerved, is not accident. It might and ought to 


have been foreſeen and prevented. - Neither will 
| any 


It is deſerving of notice, that writers on this ſubje& have 
generally confounded two things that are very different ; the 
natural and expected deterioration of the ſubject, and its pre- 
exiſtent, though latent defect. Inſurers,” ſays the Guidon, 
are not liable for the defeFrve, mſufficient, or periſhable na- 
e ture of the thing inſured.” But the freedom of the un- 
derwriter from riſk, in theſe caſes, is founded on very differ- 


ent principles. 


He is not, on the one hand, liable for the ordinary effeQs- 


of the peri/bable nature of ſhip or cargo; becauſe theſe effect; 
are not a matter of accident, they are foreſeen and expected. 
The pre-exiftent defe& or inſufficiency, on the other hand, of 
either ſhip or cargo, may be latent; in which caſe, the diſ- 
covery of ſuch defect, within any given time, or in the 
courſe of any particular adventure, will be unforeſeen and 
unexpected, and might therefore become the proper object 
of inſurance : But the inſurer is freed from the effects of la- 
tent pre- exiſtent deſect, from the principle that error in con- 
tracts deſtroys the conſent of parties. He is in no degree 
reſponſible for the periſhable nature, but he is for pre · exiſt- 
ent defect, unleſs it goes ſo far as to make the ſhip not es- 


wbrthy. See Part i. ch. 2. 
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any man be allowed to ſecure himſelf againſt 
the conſequences of his own fraud or negligence. 
The principle is perhaps obvious ; it admits, 
however, of ſome ſtriking illuſtrations in the law 
of inſurance. h 

Thus, in caſes of damage arifing from re- 


| flraint or embargo, it is ſaid, * where a policy 


« of inſurance is againſt reftraint of Princes, 
« that extends not where the inſured navigate 
„ againſt the laws of countries, or where there 
« ſhall be a ſeizure for not paying cuſtom, or 
„the like.” Per Hutchins, L. Commiſſ. 2. Vern. 

176. | 
By the ordinance of Hamburgh, all the da- 
„mages which happen to ſhip or goods, by 
« means of any arreſts or reſtraints, and which 
% the inſurer is to bear, are to be underſtood of 
+ thoſe caſes, when the arreſt is to be laid by 
the ſovereign authority of Kings, &Wc.; but 
not, indifcriminately, when private perſons, for 
* any particular demand they may have upon 
the ſkippers, owners, or the ſhip, ſhall cauſe 
the ſhip or goods to be arreſted or moleſted 
by the Magiſtrate ; in which caſe the inſurer 
is not liable, % far as relates to thoſe that gave 
* occaſion to the arreſt, but otherwiſe, and in caſe 
there was no foundation or lawful cauſe tor it, 
then the afſurer remains liable to the ſuffer- 
ing party; and ſo likewiſe all others concern- 
ed, on whoſe account the arreſt was not laid, 
„ ſhall remain entitled to their demands upon 
8 « the 
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the inſurers, whether the arreſt was well 
founded or not.“ 

We have already noticed ſeveral conſidera- 

tions which deſtroy an inſurance upon illicit 
trade. The principle now mentioned, affords a 
farther reaſon why the underwriter ſhould not 
be liable for detention or confiſcation on account 
of a contraband cargo, becauſe this muſt be ow- 
ing to the fault and miſdemeanour of the owner 
or freighter *, 
An accident,” ſays VALINEs, is not that 
„which happens through the defect, or periſh- 
able nature of the thing inſured, nor through 
the act or fault of the proprietor f. 


4. The point is by no means ſo clear, when 


it is enquired, * How far the inſurer is free 
„from damage occaſioned by the fraud or negli- 
„ gence of the ſhipmaſter or crew?“ 

It will throw light upon this queſtion to at- 
tend to the diſtinction between an inſured who 
is owner of the ſhip, and one who is only a 
freighter of goods. 

It requires no illuſtration, that when a perſon 
commits his goods, for hire, to any common 
carrier, he is entitled to expect honeſty and 

diligence 


See J. 3. Cod. De naut. fenore. Qui ſuſcipit in ſe peri- 
culum navigationis, ſuſcipit periculum fortune, non culpe,” 
is the obſervation of the commentators upon this law. 


＋ 2. Val. Com. 12. 14. 74. 79. 


Loss FROM.THE AcT or MASTER AND CRxEw. 139 


diligence from the perſon to whom his property 
is thus entruſted. And if it ſuffers damage, ei- 
ther from want of ordinary care, or from em- 
bezzlement, in the hands of a ſervant, the 
maſter, who reaps the benefit of the hire, and to 
whom the proprietor is ſuppoſed to have truſted, 
muſt be accountable. This ſtate of obligation is 
reaſonable-in itſelf, and highly expedient ; and 
it has been ſettled by repeated deciſions. 

In the caſe. of goods put on board a ſhip, it is 
the maſter of the ſhip to whom the proprietor of 
theſe goods muſt look for indemnification in re- 
gard to any loſs he may ſuſtain from the negli- 
gence or knavery of the ſailors. The reaſon,” 
ſays MoLLoy, * why the maſter ought to be li- 
« able, is, becauſe the mariners are of his own 
*« chuſing, and under his correction and go- 
« yernment. If they are faulty, he may puniſh 
« them; and, if they are guilty of embezzle- 
© ment, he may reimburſe himſelf out of their 
e wages.” | 

The ſame argument holds from the maſter to 
the ſhip owners. The owner of a ſhip appoints 
the maſter; and it is to him that the freighter 
truſts for the maſter's good conduct, as he has 
the ultimate management and direction of every 
thing on board ; he likewiſe reaps the advantage 
ariſing from the freight. It has been found, 
therefore, by repeated deciſions, that the owners 
of ſhip are reſponſible for the captain whom 


they 
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they employ, and the extent of this obligation 
has been regulated by ſtatute *. 

So far as the. owner of ſbip, therefore, is the 
aſſured, an underwriter cannot, without an ex- 
preſs bargain, be ſuppoſed - liable to him for 
the miſbehaviour of maſter and crew. For them, 
the aſſured owner is ultimately reſponſible; and 
their deeds are his. To ſubject the underwriter 
in ſuch a caſe, would be to relieve the aſſured 
from all conſequences ariſing from the careleſſneſs 
or diſhoneſty of his own appointments, and to 
give him a claim againſt the inſurer, from that 
very careleſſneſs or diſhoneſty. A bargain of this 
nature muſt appear very ſingular ; and although 
it has prevailed in the practice of inſurance, it is 
certainly not conſequent upon the natural ſtate 
of obligation ariſing from that contract, but muſt 
have been introduced by expreſs ſtipulation. 

In fact, ſuch an interpretation of the policy, 
could have no other effect than to make the money 
change hands ; for naturally, and independent of 
_ expreſs proviſion, the ſhip-owner is liable for the 
act and deed of his ſervants; and the merchant 


who ſuffers in his property by the miſbehaviour 
of 


This point with regard to the obligation and reſponſibi- 
lity, between maſter and owner, does not appear to be ſtrictly 
connected with the preſent ſubject; and it is therefore ſufh- 
cient upon this head to refer to the following authorities, 
Boſon v. Sandford. Salk. 449. Lane v. Cotton. Salk. 18. 
Digeſt de exerc: actione. Dig. Nautæ, Caupones, Stabula- 
ru, &c. 
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of maſter and crew, has, at common law, an ac- 


tion for indemnification, both againſt the delin- 


quent, and his employers. Unleſs this be remo- 
ved by expreſs bargain, the claim of the ſhip. 
owner upon the policy would be met by a coun- 
ter-claim of damages ariſing to the underwriter, 
from the maſter's delinquency. 

Where the aſſured is merely a /hipper of goods, 
the ſituation of parties is ſomewhat different; 
though not ſo different, as to lead upon the whole, 
to an oppoſite concluſion. 

The aſſured ſhipper of goods has not the direc- 
tion of the adventure; he does not appoint the 
maſter or crew; they are not his ſervants ; his 
connection with their proceedings is a great deal 
more remote than that of the /hip-owner, 

Neither, as in the former caſe, will the aſſured's 
action upon the policy be met by any counter- 
claim upon the part of the underwriter. For 
although, upon the inſurer's paying the loſs, he 
acquires right to the merchants claim of damages 
againſt the delinquent maſter, and the owners of 
the ſhip his employers ; yet he is here liable to 
the /hipper of goods in the firſt inſtance, and is 
left to ſeek his redreſs as he beſt can. 

But, even in this caſe, there appears ſufficient 
reaſon to conclude that, naturally, and without 
expreſs proviſion, the underwriter could not be 
ſubjected to loſs ariſing from the miſdemeanour of 
maſter or crew, 

It 


% 
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It appears a very unfavourable conſtruction of 
any bargain, to infer, by implication, that one per- 
ſon means to take upon himſelf the conſequences 


of another's delinquency to the commiſſion of 


which he has had no acceffion ; befides, there 
ſeems to be leſs occaſion for the remedy of inſu- 
rance in caſes of damage by fraud and negli- 
gence, than in thoſe loſſes which ariſe from the 
operation of unintelligent cauſes. When a mer- 
chant ſuffers by winds or waves, he has no means 
of redreſs againſt thoſe miniſters of adverſe for- 
tune; and he muſt of neceſſity ſeek to ſecure 
himſelf againſt ſuch 'contingencies, by having 
recourſe to thoſe who are willing to undertake a 
great future riſk, for a ſmall preſent emolument. 
But when damage reſults from fraud or negli- 
gence, the injured party has his recourſe againſt 
the delinquent, or his employers. 

But farther, although the aſſured ripper of 
goods does not appoint the maſter or crew, he, 
nevertheleſs, appears to be infinitely more con- 
nected with them than the underwriter is. He 
looks round for a proper veſſel to tranſport his 
merchandiſe, and he ſingles out one belonging 
to owners, upon whoſe honeſty he thinks he can 
depend, with regard to her future deſtination, 
and to whoſe attention and ſkill he can truſt, with 
regard to the appointment of proper navigators. 
But the underwriter muſt be, in a thouſand 
caſes, totally unacquainted with the character 
and circumſtances of the ſhip-owners ; and with 

regard 


Loss FROM THE AcT or MasTzR Aup Crew. 143 


regard to the ſhip's deſtination, he muſt depend 
entirely on the information of his aſſured. If, 
therefore, the ſhipper of goods makes choice of a 
veſſel belonging to owners who ſhall be either 
diſingenuous with regard to the plan of the ad- 
venture, or careleſs in the appointment of maſters 
and crew, he ſeems to have, in a very great de- 
gree, himſelf to blame; and he ought naturally 
to bear the conſequences of his own miſconduct 
and improper choice. When one of two in- 
«* nocent perſons,” ſaid Mr Juſt. Bur LER, (in 
Fitzberbert v. Mather) ** muſt ſuffer by the fault 
„of a third, the queſtion is, who gave credit; 
* and the one who aka muſt take the conſe- 
* quences,” 

And this leads to a conſideration that appears 
concluſive. The underwriter muſt be ſuppoſed 
to depend upon his aſſured, for the whole of his 
information with reſpect to the plan and con- 
duct of the adventure. He undertakes a riſk, 
preciſely ſuch. as it is repreſented to him, and as 
it appears ex facie of the policy. But if, in con- 
ſequence of a breach of contract on the part of 
the /hip-owner, or, what is the ſame thing, a 
breach of orders on the part of the owner's ſer- 
vant, the plan or conduct of, the adventure 
ſhould be varied from the policy; this is a dif- 
ferent riſk from what the inſurer meant to un- 
dertake; and he will not, by conſtruction, be 
ſubjected to a loſs which is not within the terms 
of his bargain. In ſhort, to place this matter in 

a 
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a fimple point of view, let the /hip-owner be con- 
| ſidered as the ſame perſon with the maſter, for 
whom he is reſponfible ; and it will be evident 
that the underwriter never can, without an ex- 
preſs bargain, be ſubjected for the owner's faulty 
or fraudulent breach of contract. This is, in 
fact, one aſpect of a general doctrine, which 
ſhall be afterwards more fully illuftrated ; that 
the inſurer is not naturally liable for any varia- 
tion from the terms of the policy. 

Upon the whole, it appears, that, unleſs there 
be an expreſs clauſe to that effect in the contract, 
the inſurer cannot be underſtood to ſubject him- 
ſelf to the conſequences of fault or fraud of the 
ſhip-owner, nor, what is perfectly ſynonimous, of 
fault or fraud of maſter or crew. 

This idea ſeems to have been received among 
_ thoſe ſtates in which inſurance firſt introduced 
itſelf; probably from the tendency there is to 
limit, rather than extend, the interpretation of 2 
contract which is new and unuſual. | 

By the practice of the 7alian States, malyerſa- 
tion, or barratry, as it is called, of maſter and 
crew, is held to be at the riſk of the aſſured, un- 
leſs the contrary be expreſsly provided *. 

It was held, in the ſame manner, in the king- 
dom of Caſtile, that © the indemnification which 
46 js at the riſk of the inſurer, is underſtood to 
* extend to accident, but not to what happens 

« from 


* Deci/. Rotæ Genoæ, 3.\ 15. Ord. Gen. No.1 54 Fo- 
licy at Florence. Magens, vol. 2. 
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from the fault of the aſſured, nor through the 
« fault of the maſter of the ſbip *.” 

Roccus, an Italian writer of ſome note, ſeems 
to adopt a conſequence of the ſame principle. 
He thinks, that, if robbery be eommitted on the 
ſeas by pirates, this is the act of third parties, 
and the inſurer is liable; but if theft or embezzle- 
ment happen within the ſhip, the underwriter is 
not reſponſible ; for, ſays he, © this is not the ef- 
« fect of accident, but bad management, and for 
« ſuch embezzlements the maſter himſelf is li- 
« able.” This is maintaining, that the inſurer is 
not liable to an aſſured /hipper of goods, for da- 
mage ariſing from the maſter's fault, or crime f. 

T Similar 


* « El ſeguro que es à cargo del aſſegurador, ſe entien- 


« de ſucediendo por caſo fortuito; mas no fi ſucede por 
culpa del s'aſſegurado, ny por culpa del maeſtre de la 
% nave.'* Clerrac, p. 290. quotes E Laberinto del Comer- 
cio, of Jo. de Evia. 

* Primus caſus eſt, fi furtum committatur in mari, per 
e piratas, et tunc inter caſus fortuitos connumeratur, et aſ- 
e ſecurator, ſuſcipiens in ſe caſus fortuitos, tenetur in caſu 
« furti, Not. 41. Secundus caſus eſt, G furtum fuit commiſſum 
in navi, et aliquz merces ſubripiantur;“ (that is, an em- 
dezzlement ts the prejudice of an aſſured /dipper of good:,) 
et tunc, pro hoc furto, afſecuratores non tenentur ; tum quia 
© dominus tenetur eas cuſtodire, et, 6 furatæ ſint in nave, 
e non videtur hoc ex caſu fortuito eveniſſe, ſed ex negligen- 


* tia non bene cuſtodientium 3” (this ſeems to imply, either 


that the proprietor of merchandiſes was underſtood to ac- 
company his goods in perſon, and was bound to guard 
them from embezzlement ; or elſe, that he was himſelf an- 
ſwerable for the ſhipmaſter to whom he entruſted them,) 

„ turn 
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Similar views have been adopted by authors 

of a more modern date. In general,” ſays 
Deniſart, the inſurer is liable for accidents of 
« the ſea; but not for loſſes which happen 
through the act of the aſſured, nor. from the 
„fault of maſter or crew*.” _ 

And we find an expreſs proviſion to his pur- 
poſe, in ſo modern a code as that of Lewis 
XIV. which can only be imputed to improved 
notions upon the ſubject: The inſurer ſhall not 
« be obliged to bear the loſſes and damages ari- 
« ſing to the ſhip and goods, through the maſter's 
„and mariners fault, unleſ, by the contract, he be 
engaged for the maſter's miſdemeanours 4.” 

As commerce advanced, that ſuſpicion of fraud, 
which prevails in the infancy of trade, gradually 
wore off; inſurance became more common, and 
its advantages were more felt; and in ſome 

countries 
© tum etiam, quia pro furto in navi commiſſo, tenetur magi- 
© ſter navis, quia per receptionem mercium, tacite videtur 


cc paciſei ut ſalvæ reſtituantur.” (That is to ſay, the inſu- 
rex is not liable, becauſe the proprietor of goods may indem- 


nify himſelf, independent of inſurance, by an action againſt - 


the faulty perſon.) Roccus, Not. 42. De Aſſecur. Among 
all the older commentators, it is a matter of diſquiſition, 
Whether damage by theft is to be reckoned as one of thoſe 
accidents that are provided againſt by an inſurance-policy. 
Loſs ariſing from the a& of an intelligent agent does not 
figure to the mind ſo ſtrongly in the light of accident. But 
the point is too clear to bear argument. 


Denzſart. Collect. de Juriſpr. (voce Aſſurance.) 
+ Ord. Fr. des Aſur. \ 28. Maget 2. 172. 
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countries the old form of this contract by de- 
grees received a more extenfive conſtruction, 
while, in others, it was rendered applicable to a 
greater variety of caſes by the introduction of 
expreſs claufes and ſtipulations. - 

And here a diſtinction, formerly alluded to, na- 
turally preſented itſelf; the diſtinction between 
an aſſured owner ſbip, and ſhipper of goods. 
We find it held by ſeveral writers, and inculca- 
ted by the regulations of mercantile ſtates of no 
mean rank, that the underwriter is liable for the 
miſdemeanours of the captain and crew, to the 
ſhipper of goods, though not to the /hip-owner. 

That ancient and curious French treatiſe, the 
Guidon, gives an explanation of barratry, which 
ſeems rather applicable to fraud in relation to 
goods, than to the hp. And of this,” it adds, 
the inſurer runs the riſk; only the aſſured 
* ſhipper of goods, (marchand chargeur,) is bound 
to proſecute the maſter himſelf in the firſt in- 
«ltance'®.”? 

The ſame book treats of inſurance on the body 
of the ſhip, | in a ſeparate chapter, as a ſubject to- 
tally unconnected with that barratry, for which 
the inſurer is liable f. And lays it down, that, 
if inſurance be made upon the hu of a ſhip, 
* the underwriter is not liable for the malver- 
*« ſation, fraud, or deceit of the maſter, be- 

40 cauſe 
® Cleiracs Guidon, c. 9. \ 1. De barat, baraterie. 

+ Ch. 14. Des Aſurances ſur Corps de Nef. G 4. 
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© cauſe the aſſured owner, (bourgeoisr,) has cho- 
« ſen him, and approved of his ſkill and ho- 
* neſty, and may depoſe him, if he proves un- 
© worthy.” 

CLz1Rac, in his ey on this laſt paſ- 
ſage obſerves, that © it applies to the ſpecial caſe 
of an owner, who infures his ſhip, conducted 
„by a maſter of his own chuſing, which is dit- 
« ferent from that of a merchant who infures his 
«* goods, loaded in ſuch a ſhip as he can find, and 
% who has no authority over the maſter *. 
Roceus, an author formerly quoted, mentions 

this as a point about which doubt had been 
entertained ; © For,” ſays he, to the aſſured 
% who has ſhipped goods on board, nothing can be 
s imputed ſo as to make the fault of maſter or 
* crew any thing elſe than mere accident as to 
„him; unleſs the /hipper of goods be at the ſame 
* time owne? of the ſbip, for then he will be liable 

« for the maſter's fraud f.“ 
The 


Cleiracs Guidon, p. 319. 
+ Nam aſſecurato, qui bona fide poſuit merces in electa 
navi, nec tantam notitiam et fidem de magiſtro navis ha- 
bebat, non poteſt aliquid imputari quin dicatur caſus 
* fortuitus et ſub aſſecuratione comprehenſus ; z niſi domi- 
nus mercium eſſet etiam dominus navis, quia tunc ad 
eum ſpectaret fraus navarchi. : Rocc. de Aſec. Not. 44. 
The reader will find it very difficult, or rather impoſſible, 
to reconcile the opinions of the different commentators with 
one another upon this point, or even to make them conſiſtent 
with themſelves. See Santerna; p. 3. { 68. Roccus, num. 40- 
et ſeq. :—and above all, Caſa-regir, diſc. 1. { 71. ct ſeq. with 
the authorities there quoted. 
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| The regulations of the great cities of Holland, 


explicitly adopt the ſame diſtinction. Theſe 


ſhall be ſtated more fully afterwards. 

5. But whatever may be the natural obliga- 
tion of the inſurer with regard to loſs occaſioned 
by the miſdemeanour of maſter and crew; whe- 
ther, as ſeems moſt reaſonable, the underwriter 
is, in no caſe, liable for ſuch loſs, without an ex- 
preſs bargain; or whether, according to the di- 
ſtinction above ſtated, he is naturally liable to 
an aſſured ſhipper of goods, though not to an aſ- 
ſured owner of ſhip ; the greater part of mo- 
dern nations have not left this point to depend 
upon conſtruction merely, but, impreſſed with the 
advantages of infurance, they have carried it to 
a length that is abſurd and dangerous. They 
have very generally adopted an expreſs ſtipula- 
tion, by which the underwriter becomes reſpon- 
ſible for the fault, and « even for the fraud of the 
maſter and crew. 

The effect of a clauſe of this nature in fa- 
vour of an aſſured ipper, muſt be to preclude 
the underwriter from founding a defence on 
any variation from the plan of the adventure, 
which has originated with the maſter or crew. 
Its effect, in favour of an aſſured fhip-owner, 
muſt be, farther, to transfer the reſponſibility 
of the owner for his ſervants, and to cut off 
any claim of damages which the underwri- 
ter might have againſt him from the de- 


I of maſter and crew. The danger- 


ous 
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ous tendency of ſuch a bargain i is very obvious. 
In the former caſe, it deſtroys a great motive to 
fidelity in the ſhipmaſter, by removing the in. 
tereſt which the merchants, his employers, have, 
in that fidelity. But, in the latter caſe, it is a 
contrivance by which a man may ſecure him. 
ſelf againſt the conſequences of his own negli. 
gence or diſhoneſty, in the appointment of im. 
proper perſons to offices, of truſt. It is not ſur- 
priſing, therefore, we find ſeveral ſtates reproba- 


ting altogether the idea of ſuch a contract. 


No inſurance,” ſays the Ordinance of Ant. 
werp, ** ſhall hereafter be allowed againſt the 
* barratry, roguery, or other miſbehaviour of 
+ the maſter or ſhip's crew; all uſages and 
« cuſtoms to the contrary are hereby aboliſhed ; 
« and all ſuch contracts are declared void, and 
of no effect &.“ 

By the regulations of Spain, as 48 as by 
the expreſſion of their policies, whether on 
bib or on goods, —“ inſurance is to be un- 
derſtood againſt the ſea, wind, fire, enemies, 
* friends, and any other accident that can hap- 
„pen, except barratry of the maſter, or a defici- 
t ency of the merchandiſe 4.” 

With regard to the propriety or legality, how- 
ever, of ſuch a bargain, there muſt appear, from 
what has been already ſtated, a conſiderable 
diene between the fituation of an aſſured 


Shipper 


* + Ord. 1 No. 54. See Magens, v. 2. 5. 25. 
Fl Ord. Spain, No. 42. Forms of Span. policies. 
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ſhipper of good, and owner of ſhip. It is to the 


laſt of theſe Lord MaAxSTIRID alludes, (in the 
caſe of Nutt v. Bourdieu), when he ſays, The 
« proviſion againſt barratry is a very extraordi- 
« nary one. It is ſtrange it ſhould have crept 
« ;nto our policies, and more ſo, that it ſhould 
« have continued in them ſo long. That the 
« underwriter ſhould inſure the conduct of the 
« captain, whom he does not appoint, and can- 
not diſmiſs, to the owner who can do either.“ 

From ſuch views as theſe, the great towns of 
Holland have adopted a diſtinction which ſeems 
to be well founded. By Ord. Rotterd. $ 43. if 
the maſter has been appointed by the aſſured 
owners, there can be no proviſion againſt his 


barratry ; but if he has riſen to that ſtation in 


the courſe of the adventure, and without their 
interference, ſuch an aſſurance is permitted. 

It appears to be the univerſal practice of Hol- 
land ®, to diſtinguiſh between an aſſured owner 
of ſhip, and /bipper of goods. The form of a po- 
licy upon ſhip being in favour of the owners, 
contains no proviſion againſt the fraud of the 
maſter, but only that of the crew, with whom 
the connection of the owners is not ſo immediate, 
The policy on goods, in favour of the merchant, 
contains a proviſion againſt the fraud of both 
crew and maſter. 

The Copenhagen form of a policy on ſhip 
inſures againſt ** negligence of the maſter, and 

„ ſhip's 

* See Magens, vol. 2. Forms of Policies at Amſt. and 

Middleb.—Bynk. Q. Fur. priv. p. 553. 
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<« ſhip's company, barratry of the ſhip's company 
„only, and not of the maſter.” That on goods 
provides for barratry and negligence of the 
*© maſter, and ſhip's company *.“ 

It muſt, however, be acknowledged, that the 
appointment of ſervants to a difficult truſt, and 
remote from the eye of their employer, is a mat- 
ter, in which the greateſt attention and honeſty 
cannot always command ſucceſs. It is a matter 
which depends; as much upon good fortune as 
good management. The regulations of the great- 
er part of mercantile ſtates have entered ſtrongly 
into this view. In England, the legiſlature has 
provided, by ſpecial ſtatute, that merchants who 
may ſuffer by the embezzlements of maſter or 
crew, ſhall not have recourſe againſt the ſhip- 
owners, farther than to the value of ſhip and 
freight J. Such conſiderations have overbalan- 
ced the danger of fraud from an inſurance on 
the behaviour of maſter and crew. 

If therefore any perſon chuſes to undertake 
the riſk of warranting to another, the honeſty 
and diligence of his ſervant, it has not, by moſt 
nations, been thought juſt or expedient to pre- 
vent the ſhip-owner from obtaining ſuch ſecu- 
rity. And the underwriter may, by an expreſs 
clauſe, ſubject himſelf, even to the owner of ſhip, 
for the miſdemeanours of maſter or crew, always 


ſuppoſing, there is no proof of acceſſion upon 
| the 


* Magens II. p. 323, 324. 
+ See Stat. 7. Geo. II. c. 15. (1734) 
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the part of the aſſured himſelf. From the ten- 
dency of mercantile nations to extend the prac- _ 


tice and application of the contract of inſurance, 
ſuch proviſions againſt the miſbehaviour of maſter 
and crew have become very general m Europe. 

6. In Britain, all policies, without diſcrimina- 
tion, provide againſt barratry of the maſter and 
mariners. Barratry, ſay all our authorities, means 
fraud, deceit, diſhoneſt intention. It comes from 
the Italian, baratrare to cheat. The application 
of the term ſeems to. be perfectly general, to 
veſt ſpecies of knavery. = 

There is ſome reaſon, however, to halides] that 
the idea of an inſurance againſt the fraud of the 
maſter and ſhip's company, firſt introduced itſelf 
where they were fraudulent, by running away 
with the /bip ; that being the caſe, in which the 
aſſured, by the abſence of the maſter, was de- 
prived of his natural recourſe wok the delin- 
quent himſelf. 

Upon this ſuppoſition, we may account for a 
diſtinction adopted by the earlier writers, and 
mercantile ordinances, between barratry and em- 
bezzlement. By the Florentine policy, inſurers 
are to be liable for all misfortunes, &'c. not ex- 
** cepting the barratry of the maſter, Gc.;“ 
the inſurers, at the ſame time, declare, they 
„will not be liable for what the maſter of the 
* ſhip fleals or embezzles *.” The teaſonings 

U in 

* Ord. of Flor. No. 9, 10. 25 Roccus, who makes the ſame 

diſtinction. 
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in ſeyeral adjudged caſes, to he ſtated: in the ſe- 
quel, confirm the ſame hypotheſis. 

The clauſe of inſurance againſt barratry, how: 
| ever, has long been interpreted as extending to 
every ſpecies of fraudulent malverſation., : - 
Perhaps the ſame hypothefis may afford a pro- 
bable reaſon, why it has become common to 
inſure againſt fraud, and not againſt negligence. 
The original view of inſuring againſt maſter 
and crew, was to provide a ſecurity from thoſe 
malyerſations only, which, by the flight of the 
maſter, deprived the owner of his recourſe a- 
gainſt the culprit himſelf. _ 

Some nations, however, provide againſt negli- 
gence. The policies of the great Dutch cities, 
which in reſpect to the whole doctrine of barra- 
try, ſeem to be conſiderably ſyſtematic, and thoſe 
of Copenhagen, contain a ſtipulation of this Kind. 
In a policy on up, the aſſured owner provides 
« againſt fraud or barratry of the crew only; and 
* negligence, both of maſter and crew.“ In a 
policy on goods, the aſſured merchant, provides 
« againſt frauds or negligences of either maſher 
or ſailors &.“ 

The practice of Hamburg ſubjects the 3 
to the miſtake, neglect, or malice of the maſter, 
& or his mariners +.” 1 


* On ſhip. © Onaghtſamheid van ſchippers en Bootſ- 
ce oeſelen, ook ſchelmerye van de voorſte Bootſgeſelen.” 
On goods. Schelmeryen en onaghtſamheiden van ſchip- | 
« pers en Bootſgeſelen.“ 


+ Magens. v. 2. p. 244. 
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In ſome countries, the ſtipulation with regard 
to barratry is underitoed to comprehend ro 
fault, The Guidon' explains barratry as nearly 


ſynonimous with breach of contract; and as ex- 


tending! not only to fraud, and to negligence, but 
likewiſe to all deviations made by the Captain, 
without the knowledge of the afſured . The 
French Ordinances ſay, that inſurers ſhall not 
be anſwerable for the loſs or damage that may 
„happen to ſhip or goods, through the fault 
of maſters or mariners, unleſi, by the policy, 
they be liable for barratry}. 

But, in Britiſh policies, there is no expreſs pro- 
viſion with regard to negligence, or mere fault, 
in oppoſition to diſhoneſt intention ; and it has 
been ſettled by repeated deciſions, that barratry 
is applicable to fraud only, and implies ſome- 
thing of a criminal nature. | 

It remains to illuſtrate, by adjudged caſes, 
theſe two poſitions laſt ſtated. 

Caſe. 


* «« Barat, ou baraterie de changement de patron, eſt le 
« changement qui ſe fait des maiſtres de navires, voyages, 
e eſcales, reſtes, havres ; malverſations, roberies, larcins, 
alterations, deguiſemens des marchandizes, e tout pro- 
cedant du patron du navire, equipage, et negligence q iceux. 
Guidon, c. 9. $1, It is difficult to ſee how a changement 
des maiſtres du navire, can come under the chapter of 
accidents, ** procedant du patron,” which, however, is ne- 
ceſſary to conſtitute barratry. 

+ Magens, v. 2. 172. 
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| Caſe. Where a ſhip was inſured againſt the bar- 


ratry of the maſter, in an action brought there 


upon, the jury found, that the ſhip was loſt by 
the fraud and negligence of the maſter. The Court 
Held, that if the maſter ran away with the ſhip, 
or embezzled the goods, the merchant may have 
an action againſt him ; for it 1s reaſonable, that 
merchants, who hazard their ſtocks in foreign 
traffic, ſhould ſecure themſelves in what manner 
they think proper, againſt barratry of the maſter, 
and all other frauds. And this muſt be intend- 
ed fraud of the maſter, and not a bare neglect; 
and they all agreed, that fraud is barratry, though 
not named in the contract ; but neghgence might 
not. 1. Modern Rep. 230, 231. 


ENIGHT v. CAMBRIDGE, 


Cambridge brought a writ of error upon a 
judgment given againſt him in the common 
pleas, in an action brought by the plaintiff upon 
a policy of inſurance of the ſhip, Riga Merchant, 
* at and from Port Mahon to London.” And 
Serjeant Braithwaite, for the plaintiff in error, 
inſiſted, that the judgment was erroneous, be- 
cauſe the breach was ill aſſigned. For the po- 
licy was, that the defendant Cambridge ſhould 
inſure the ſaid ſhip, among other things, againſt 
the barratry of the maſter, and all other dangers, 
damages, and misfortunes, which ſhould happen 
to prej judice of the ſaid ſnip; and the breach aſ- 

fligned 
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figned was, that the ſhip in the ſaid voyage, per 
fraudem et neghgentiam magiſtri navis prædictæ, 
depreſa.et fubmer/ſa fuit, et totaliter perdita et amiſ- 
ſa fuit, et nullius valoris devenit. This, he inſiſted, 
was not within the meaning of the word barra- 
try ; but the breach ſhould have been expreſs, 
that the ſhip was loſt by the barratry of the 
maſter ; beſides the owner of the goods has a re- 
medy againſt the owners of the ſhip, for any 
prejudice he receives by the fraud or neglect of 
the maſter ; and, therefore, there is the leſs rea- 
{on the inſurers ſhould be liable; beſides, if the 
word barratry, import fraud, ſtill it does not 
import neglect, and the fact alleged here is, 
that the ſhip was loſt by the fraud and neglect of 
the maſter. But the court was unanimouſly of 
opinion, that there was no occaſion to aver the 
fact, in the very words of the policy; but if the 
fact alleged came within the meaning of the 
words in the policy, it is ſufficient. Now barra- 
try imports fraud. (Du Frene, Gloſs. v. Barataria, 
fraus, dolus,) and he that commits a fraud may 
properly be ſaid. to be guilty of a neglect, vix. 
of his duty. Barratry of a maſter is not confined 
to his running away with the ſhip; and the ge- 
neral words of the policy ought to be conſtrued 
to extend to loſſes of the like nature, as thoſe 
mentioned before, Now loſſes ariſing from the 
fraud of the maſter, are of the like nature as if 
he had run away with the ſhip, (ſuppoſing bar- 

| ratry 
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ratry to be confined to that, which it is not,) be- 
cauſe it imports any fraud. And the judgment 
was affirmed. April 27. 1724. Raym. 1 349. 
Strange Reports, 581. 

- It muſt here be obſerved, that, without a clauſe 
againſt barratry in the policy, there are ſeveral 
ſpecies of malverſation of the maſter, or breaches 
of contract, which, inftead of ſubjecting the in- 
ſurer, would have the effect to free him entirely 
from riſk. For example, all variations from the 
line of voyage ſtipulated, though made with a 
criminal intent, inſtead of ſubjecting, would li- 
berate the inſurer, without this expreſs clauſe; 
and notwithſtanding this clauſe, all deviation: 
that are not fraudulent, (as will be afterwards 
ſhown,) deſtroy the obligation upon the part of 
the inſurer, | 

It becomes, therefore, of importance to define 
accurately what circumſtances conſtitute fraud 
in the maſter, and diſtinguiſh a breach of the 
contra@ by barratry from any other. And here, 
it ſhonld ſeem, that a maſter muſt always be 
ſuppoſed in mala fide, and guilty of fraud, when 
he commits any act that is clearly illegal and cri- 
minal. 

Three 8 ſeem, in moſt caſes, eſſen- 
tial to conſtitute barratry, That the maſter 
ſhould act contrary to his inſtruttions ; with 0 
witz to his own private advantage; and to the 


evident detriment of ſome party concerned. 
The 
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The maſter cannot, in general, be conſidered 
as fraudulent, while he acts agreeable to his 
inſtructions. For he is the ſervant of the 
owner of the ſhip; is appointed by him, and 
muſt take his directions accordingly. He is not 
preſumed to know the bargains and inſurances 
which may have taken place as to the voyage. 
If his owner chuſes to ſubject himſelf to the 
conſequences of breaking thoſe bargains, or 
forfeiting thoſe | inſurances, it is a matter in 
which the maſter is nowiſe concerned. | 

Neither is he guilty of fraud, if, while he does 
break through his inſtructions, it is done not for 
his own advantage, but for the benefit of the ad- 
venture. It is unneceſſary to enquire; at preſent 
how far the maſter is veſted with diſctetionary 
powers in this reſpect. It will probably be al- 
lowed, that there are certain caſes in which the 
maſter may deſert the line of voyage marked 
out in the policy, and vacate the owners in- 
ſurance, without the imputation of impropriety 
or miſconduct. But there can be no doubt, that 
many ſituations exiſt, in which he may do this 
from a ſincere deſire to conſult the intereſt of 
his employers, and, conſequently, without being 
fraudulent. And where the breach of orders in 
the maſter, though with a view to his own ad- 
vantage, does not appear capable of hurting 
third parties, although the maſter may be raſh 
and faulty, he does not deſerve to be conſidered 
a8 criminal. 
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To make it barratry, there muſt be ſome. 
thing of a criminal nature, as well as a breach 9 
contract. Strange, 1173. As-when-a. ſhip goes 
out of its proper courſe by a tortious act of the 
maſter or mariners, fbr their own benefit, which 
is of the ſame nature as a piracy or robbery at 
ſea.” n 200! | 
| STAMMA'v. BROWN. 

The ſhip the Gothic Lion being advertiſed 
to be going to Marſeilles, goods were ſhipped 
on board her on behalf of the plaintiff, and a 
bill of loading ſigned by the maſter, whereby 
he undertakes to go a droite route tos Marſeilles, 
and the defendant underwrote a Policy from 
Falmouth, (where the goods were taken in), 
to Marſeilles. | Before the ſhip depatted from 
the port of London, another advertiſement was 
publiſhed for goods to Genoa, Leghorn; and 


Naples; and the plaintiff's agent was told, it 


was intended to go to theſe ports firſt, and then 
come back to Marſeilles ; but he infiſted, that 
his bargain was to go firſt or directly to Mar- 
ſeilles, and he would not conſent to let her 
paſs by Marſeilles, or alter his inſurance, The 
ſhip, however, did paſs by Marſeilles ; and after 
delivering her cargo at the other ports, ſet out 
on her return to Marſeilles with the plaintiff” 
goods, But in her voyage thither was blown 


up in an engagement with a Spaniſh ſhip. - 
| An 
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And in an action upon the policy, the breach 
was aſſigned, as a loſs by the barratry of the 
maſter. And the plaintiff inſiſted, that any fraud 
or malverſation of the maſter was within the 
meaning of the word barratry.—Du Freſne terms 
it, “ Dolus qui fit in contratlibus ;” and ſo do all 
the Dictionaries, as Florio's Italian Dif. verbo, 
barateria ; Minſbeu, Furetier, &c.; and that in 
the caſes, Knight and Cambridge, and Knight 
v. Dod, where the loſs was laid to be per fraudem 
of the maſter, the court held it to be a good aſ- 
ſignment of a breach, there being the word bar- 
ratry in the policy. The defendant's counſel 
ſaid, this was no more than a deviation, in which 
caſe the inſurer is diſcharged, and the plaintiff's 
remedy is againſt the owner or maſter ; that this 
cannot be called a crime in the maſter, while he 
is acting all the time for the benefit of his own- 
ers. The Chief Juſtice, in his direction to the 
jury, told them, that this being againſt the ex- 
preſs agreement to go firſt to Marſeilles, ſeemed 
to be more than a common deviation, being a 
formed deſign to deceive the contractor; and 
compared it to the caſe of ſailing out of port, 
without paying duties, whereby the ſhip was 
ſubject to forfeiture, and which has been held to 
be barratry. The jury ſtaid out for ſome time, 


and, upon their return, aſked the Chief Fuſtice, 


Whether, if the maſter was to have no bene- 
fit to himſelf by paſſing by Marſeilles, and went 


only for the benefit of his owners, that would 


X be 


* 
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be a barratry ?” and the Chief ꝓuſtice anſwer- 
ing, © No,” they found for the defendant. And 
upon a new trial being moved for, the caſe was 
argued, and all the court was of opinion that the 
verdict was right; for the maſter has acted con- 
ſiſtent with his duty to his owners, and the plain- 
tiff's agent knew of the intended alteration be- 
fore the goods were put on board, and might 
have refuſed to ſhip them, or have altered the in- 
ſurance. To make it barratry, there muſt be 
© ſomething of a criminal nature, as well as a 
breach of contract ;** and that here the breach 
being aſſigned only on the barratry, was not ſup- 
Ported by the evidence : So the defendant had 
judgment. Strange, 1173. 16. Geo. II. *. 


ELTON v. BROGDEN. 


The ſhip Mediterranean, went out in the 
merchant ſervice with a letter of mark, and 
being bound from Briſtol to Liverpool, was inſu- 
red by the defendant. 


In her voyage, ſhe took a prize, returned 


with it to Briſtol, and received back a propor- 
tional part of the premium. Then another po- 


licy was made; and the ſhip ſet out with ex- 
| prels 


* It muſt probably occur with regard to this caſe, that 
though it certainly was not barratry, yet there was ſome 
truth in the obſervation, that it was more than a common 
deviation,“ for it was, properly ſpeaking, not a deviation, 
but an a/teraion of the voyage ; the effect of which ſhall be 
afterwards conſidered. 
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preſs orders from the owners, that if they took 
another prize, they ſhould put ſome hands aboard 
ſuch prize, and ſend her to Briſtol; but the ſhip 
in queſtion ſhould proceed with the merchant 
goods. Another prize was taken in the due 
courſe of the voyage ; and the captain gave or- 
ders to ſome of the crew to carry the. prize to 
Briſtol, and deſigned to go on to Newfoundland ; 
but the crew oppoſed him, and inſiſted he ſhould 
go back, though he acquainted them with the 
orders; upon which he was forced to ſubmit, 
and, in his return, his own ſhip was taken, but 
the prize got in ſafe. 

And, now, in an action againſt the inſurers, 
it was inſiſted that this was ſuch a deviation as 
diſcharged them. But the Court and jury held 


that this was excuſed by the force upon the 


maſter, which he could not reſiſt ; and there- 
fore fell within the excuſe of neceſſity, which 
had always been allowed. The plaintifPs coun- 
ſel would have made barratry of it; but the 
Chief Juſtice thought it did not amount to that, 
as the ſhip was not run away with in order to 
defraud the owners. So the plaintiff had a 
verdict for the ſum infured. Strange, 1204. 


20. Geo, IL. 


This decifion requires an explanation ; and 
the beſt that can be given, is Lord MAansFIELD's 
commentary upon it, delivered in deciding the 
cale Valleio v. Wheeler, to be afterwards ſtated. 
I think,” ſays his Lordſhip, © the moſt pro- 
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« bable ground is, that, as this was a veſſel up- 
% on a privateering voyage, it was neceſſary 
: « they ſhould take care of the prize when they 
*« had taken it; and the crew exerciſed their 
judgment or the benefit of the /bip.” It is dif- 
ficult to ſee, on any other ſuppoſition, how to 
get rid of the idea of barratry of the mariners, 
in the tranſaction in queſtion, which is equally 
provided againſt with barratry of the maſter. | 
8. It was formerly obſerved, that, in general, a 
maſter cannot be guilty of barratry, while he aQs | 
according to inſtructions from his owner. And | 
this poſition was illuſtrated by the caſe Stamma 
v. Brown, in which the captain had altered the 
voyage, in conſequence of ſuch inſtructions. 

It is, however a matter of ſome heſitation, 
whether this poſition be well founded in its ut- 
moſt extent. Are there no caſes in which the 
captain muſt be held guilty of barratry, even 

- in obeying his inſtructions? And who are the 
perſons whoſe concurrence may juſtify him from 
a charge of this nature? Is it the owners of 
the ſhip, or the merchants who have ſhipped 
goods on board ? | 

It is clear, in the firſt place, that there can 
be no barratry in relation to the ſhip, if the 
ſhip-owners are adviſers of the meaſure, in con- 

| ſequence of which the damage has been ſu- 
ſtained. For example, if the maſter, by order 
of his owners, has attempted to ſmuggle, and 


a confiſcation is the conſequence, theſe owners 
cannot 
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cannot purſue the inſurers on the clauſe of bar- 
ratry. The ſame holds as to ſhippers of goods, 
where, in conſequence” of fome illegal proceed- 
ing of the captain, to which they are ' acceſſory, a 
loſs ariſes to the cargo. 


But ſhall the inſtructions of one of the parties 


concerned in an adventure, liberate the captain 


from the imputation of barratry, ſo as to free the 


Aſurers from loſs ſuſtained by the other parties? 
For example, if the captain be inſtructed, by 
the owners of the ſhip, to commit piracy, and a 
conſequent loſs be ſuſtained by the goods on 
board; will not the claim of the /&ippers of 
goods, upon the policy, be effectual, although 
that of the owners might not? Or, ſuppoſe the 
captain has received inſtructions to commit 
ſome act that may infer barratry, from one part 
owner, without the acceſſion of the reſt ; how 
far will the fraudulent commands of the owner, 
in ſuch a caſe, wipe off the barraterious acceſ- 
lion of the maſter and crew? 

And here there ſeems to be room for a differ- 
ence of opinion. 

It may, on the one hand, be ſaid, that barra- 
try appears, from a variety of adjudged caſes, to 
extend to every meaſure of the captain that is 
criminal. Barratry is fraud, or diſhoneſt inten- 
tion, to the prejudice of the aſſured. But every 
crime implies diſhoneſt intention. If, therefore, 
it infers a crime in the maſter to obey the in- 
ſtructions of his owners, the inſurers muſt, not- 

_ withſtanding 
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withſtanding then are en, bg liable for bar. 
ratry. 

To illuſtrate this, Ine two 3 5 wh Aiftinguiſh. 
ed. In the fr/t place, the owner of a ſhip may, 
without the concurrence” of the, proprietors of 
cargo, inſtruct his captain to alter the courſe or de- 

ſtination of the voyage, or ſome other circumſtance 
of leſs moment with regard to it. This certain. 
ly implies ſome degree of fraud, or breach of co 
tract, againſt the ſhippers of cargo. It is a fraud 
however, of the owner, and not of the maſter, 
The maſter may obey theſe inſtructions, without 
ſuppoſing that any thing improper is intended; 
and he is bound to, obey his owners in ſuch mat- 
ters. Here, therefore, although a loſs ſhould a- 
riſe to the cargo, in conſequence of the impro- 
per inſtructions of the /ip-owners, ſtill, how- 
ever, : the proprietors of goods can have no relief 
againſt the inſurers on the ſcore of barratry,— 
The captain is not neceſſarily criminal in obey- 
ing ſuch orders. On the contrary, the inſurers 
{hall be liberated from riſk, on account of the 
veſſel having varied from the terms of the inſu- 
rance ; and there will remain, to the injured 
ſhippers of goods, only an action of recourle 
againſt the owners of /hip, for damages ariſing 
from breach of contract. 

It ſeems accordingly to have been eſtabliſhed 
by the caſe Stamma v. Brown, that i in an altera- 
tion of the voyage, or any ſuch matter, the in- 


ſtructions of the owner, although calculated to 
procure 


e 8 8 9 1 
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-procure an undue advantage over the ſhip- 


pers of cargo, ſhall liberate the captain from the 
charge of barratry 3 ; and conſequently free the 


inſurers. 


But, in the ſecond place, the owner may in- 
ſtruct the maſter to do ſomething that is clear- 
ly illegal; for example, to ſmuggle, to ſink the 
the ſhip, to embezzle the cargo, to evade port- 
duties. The caſe here is very different. The 
maſter himſelf muſt be held to be fraudulent ; 
for the criminality of theſe acts, and the neceſ- 
ſary damage which muſt reſult to the ſhippers, 
are matters of which he cannot be ignorant. 
Neither can he here be juſtified by the com- 
mands of his employer; for the orders of a ſu- 
perior will not juſtify the commiſſion of a crime. 


In all ſuch inſtances, therefore, where the fact 


alleged is, ex facie, illegal and criminal, the 
maſter who executes the fraudulent commiſ- 
ſion, is himſelf guilty of fraud, and he ſeems 
to fall under the charge of barratry, accord- 
ing to the conſtruction which a variety of ad- 
judged caſes have put upon that term. 

However plauſible theſe reaſonings may ap- 
pear, a contrary opinion has been adopted by 
the firſt law authorities in Britain. And it 
ſeems to be eſtabliſned, by two ſolemn deciſions, 
that, in all caſes, the captain is freed by the 
inſtructions of his owners, from the imputation 
of barratry, and, conſequently, no action lies 

againſt 
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— upen-thas clans of ch 
policy. | 

g. Before ſtating theſe deciſions now menti- 

a however, it is deſerving of notice, that a 

diſtinction may be made between an aſſured 

who is merely a /hipper of goods, and one who is 
_ "freighter of the ſhip. The former is a perſon 

who, along with other merchants, entruſts his 
merchandiſes on board a particular ſhip, and pays 
a freight to the owner for their carriage. When a 
veſſel is, in this manner, loaded by a number of 
different merchants, ſhe is called a general ſbip. 
But a freigbter is a perſon who hires, by charter- 
- party, the whole ſhip, for any particular adven- 
ture, and either fills it entirely with his own 
- goods, or takes in a cargo on freight from differ- 
ent merchants. The freighter appoints, or at leaſt 
- approves of the captain, and ſuperintends the 
whole adventure; and he may not improperly 
be conſidered as a TONY owner of the 
ſhip. 

10. In caſes af barratry it is not tes 
for the aſſured to ſhow that the barratry actu- 
ally was the cauſe of the ſhip's loſs, It is ſut- 
ficient, if there have been a barratry and a ſub- 
ſequent loſs; and that the one might have been 
the cauſe of the other. For when one party 1s 
guilty of a breach of agreement, and a damage 
enſues, the burden of proof, that the failure 
was not the cauſe of the loſs, muſt lie on him 


who is in the fault. 
Having 
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Having premiſed theſe obſervation, it remains 
to ſtate two caſes which illuſtrate the whole ſub- 
ject of barratry. 


VAIIEIo and EcHALAI v. WHEELER. 


On a trial at Guildhall, before Mr Juſtice 
ASHURST, and a ſpecial jury, the material facts 
of the caſe appeared to be as follows. 

The ſhip Thomas and Matthew, Brown maſter, 
was inſured © from London to Seville,“ and the 
policy undertook againſt barratry. She was a 
general ſhip from London to Seville ; belonged 
to Willes, as owner of the hulk, but was charter- 
ed by Darwin for the voyage. 

She ſailed to Guernſey, out of the road to 
Seville, and there took in brandy, in evaſion of 
the duties, Afterwards fell into a ſtorm, was 
much damaged, and driven back to Dartmouth. 
Then was refitted ; but, in failing, was ſo much 
farther damaged as to be incapable of continu- 
ing her courſe, and put in at Helford. The 
ſhip was not confiſcated on account of the con- 
traband goods; but in conſequence of the da- 
mage ſhe had ſuffered, the goods were ſpoiled. 

The plaintiffs, who were /h1ppers - of goods, 
brought their action to recover againſt the un- 
derwriters ; and the jury found a verdict for the 
plaintiffs agreeably to the direction of the 
Court; they found, ** that the voyage to Guern- 
ley was with the knowledge of Willes, but without 
the AI of Darwin.” 

* Motion 
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Motion for a new trial, on two grounds, that 

Willes was acceſſory to the voyage to Guernſey, 

and there can be no barratry with conſent of the 


owner ; and that the barratry was not the cauſe 
of the loſs. 


Lord MaxsrIzIDb. Of the common law caſes 


with reſpect to barratry, that of Stamma v. Brown, 
is in point ; where it was found there was no 
barratry in the maſter changing the line of 
voyage, not for his own benefit, but that of his 
owners. | 

Undoubtedly where the aſſured owner or 
- - freighter is acceſſory to the barratry, he cannot 
complain of it. But here Willes, though owner 
of the hulk, who was acceſſory, is not concern- 
ed. It is Darwin, who having freighted the 
whole ſhip for his fole uſe, is to be conſidered 
as the owner; and the queſtion muſt be with 
regard to the acceſſion of Darwin ; or whether 
there was a fraud to his prejudice. 

The maſter goes upon an iniquitous voyage, 
which is a fraud upon Darwin. And whether 
the loſs happened during the fraudulent voyage 
or after, 1s immaterial. But it certainly hap- 
pened in conſequence of the barratry. If there 
had been no inſurance againſt barratry, this 
conſequential loſs would have liberated the in- 
ſurers, as a deviation. 

As rox J. Barratry means fraud by the fo- 
reign ordinances. Doubtleſs where the maſter 
is acting not for his own advantage, but the be- 


nefit 
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nefit of bis owners, or with their conſent, he is not 
guilty of barratry. But here though Miles is 


the nominal, Darwin is the real owner, pro bac 


vice; and this is barratry, being for an illegal pur- 
poſe, without the conſent of the temporary own- 
er; and being a criminal aft. There is no ſay- 
ing here at what time the miſchief was occaſion- 
ed; and the inſurers are hable for the conſequential 
loſs, although not directly or neceſſarily conſe- 
quent on the deviation. 

WiIIIESs J. This is barratry ; becauſe Dar- 
win was the freighter ; and a deviation like the 
preſent, for a bad purpoſe, if without the know- 
ledge of the freighter, is the ſame as if done 
without the knowledge of the owner. The only 
queſtion here is, Whether this was a loſs by 
the act of barratry? It 0 not have hap- 
pened but for the barratry. , 

ASHURST J. was of the ſame opinion. Com- 
pare Cooper's Reports, þ 143. with Lu, Re- 
ports, 631. 


Nutr and others, Aſſignees, tc, of Hague, a 
bankrupt, againſt BOURDIEU. 


Tuis was an action on a policy of inſurance, 
made by Hague before he became a bankrupt, 
on goods laden, or to be laden in the ſhip Ra- 
chette, (or Bellona) for a voyage from London ta 
Rochelle; ſubſcribed by the defendant on 27th 
October 1769. 

The 
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Tux jury found a verdict ſubje& to the opini. 
on of the Court, of which the png. are the 
material facts. 

In October 1769, Foſeph Le Grand, one of the 
partners of a mercantile houſe at Rochelle, 
being in London, with the ſhip Bellona, and in 
want of money to make up a cargo, applied to 
Meſſrs Hague; who ſupplied him with goods to 
the amount of L. 1800. But as the Meſſrs 
Hague were not ſufficiently acquainted with the 
houſe of Le Grand, to entruſt them with mer- 
chandizes to ſuch an extent without a ſecurity, 
a contract was therefore entered into, between 
the Hagues, and 7oſeph Le Grand, and Rent 
Guine the captain, whereby it was agreed that 
the bills of loading ſhould not be delivered at 
London but at Rochelle, upon -payment of the 
price in good bills, and of all charges and ex- 
pences. And, in default, it was expreſsly agreed, 
that the ſaid merchandizes were to be received 
for account of the Meſſrs Hague, by the bearer 
of their orders, free of freight and charges, for 
which Captain René Guine was to have recourſe 
againſt the Le Grands only. 

Captain Ren# Guins accordingly delivered the 
bills of loading to Hague, who forwarded them, 
with the contract, and inſtructions to Mr Rod- 
rique his correſpondent at Rochelle. 

When Guin# arrived at Rochelle harbour, in- 
ſtead of entering the port, he caſt anchor before 
St Martin du Rhé; and Le Grand being put on 
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ſhore, got privately into the city; and having 
conſulted with his partners how to render Mr 
Hague's precautions ineffectual, he got Ren- 
Guin# the captain to ſign new and fraudulent 
bills of loading, by which, inſtead of being con- 
fined to land the goods at Rochelle, he was allow- 
ed a liberty of going either to Rochelle or Bour- 
deaux, The ſhip was accordingly carried to 
Bourdeaux, and there Ren# Guins contrived to 
land the goods, in the hands of Le Grands 
agents. | | 

It is unneceſſary to mention the ſteps taken by 
Rodrique, to procure indemnification to Hague, 
his correſpondent. At laſt, upon a petition ſta- 


ting the facts, preſented to the Lieutenant of the 


Admiralty of Guienne, Captain Rene Guine was 
found “ guilty of barratry of the maſter, for 
« having ſigned falſe bills of loading,” and Le 
Grand of having been an inſtigator and accom- 
« plice of the captain; and beſides being found 
liable in indemnification to Hague, they were 
both condemned to the galleys. 

The jury particularly found, © That the cap- 
« tain, by the inſtigation and direction of Meſſrs 
Le Grand, the owners of the ſhip, went with the 
* ſhip and cargo to Bourdeaux inſtead of Ro- 


© chelle, where the cargo was ſold by the agent 


* of Le Grand.” 
For the plaintiffs it was contended, That the 
fraud of the maſter here amounted to barratry. 


Barratry is defined, fraus, dolus. MOLLoy con- 
| ſiders 
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ſiders malpractices againſt the cargo as barra. 
try. * It is where the maſter or mariners cheat 
* the owners -or inſurers, by running away with 
„the ſhip, or embezzling the cargo. Paſtlethu. 
Lord MansF1gLD, in Valleio v. Wheeler, ſaid, 
„ Whatſoever by the maſter is a cheat, a fraud, 
& a cozening, a trick, is barratry in him.“ No. 
% thing could be fo general.” | 

It makes no difference here, that Le Grand 
was on board. For he had, by the contract, 
parted with his intereſt in the ſhip for that 
voyage. No expreſs charter-party is neceſſary 
to transfer the owner/>ip of a veſſel, ſo far as re. 
ſpects the jaſurance; it is ſufficient, that ſhe be 
not a general ſhip, but let ta a ſingle perſon only. 
In Valleio v. Wheeler, it was found ſufficient 
that the freighter was ſole occupier of the veſſel 
for the voyage, 

The Court of Admiralty in Guienne had found 
this to be“ barratry of the maſter ;”” and the 
circumſtance of the owner being acceſſory, does 
not diminiſh the maſter's criminality, _ 

For the defendant, it was urged, The con- 
ſtruction of barratry in France is very different 
from what it is in England. In France, any ne- 
glect of the maſter is barratry ; but in England, 
there muſt be ſomething criminal. Valines * 
ſtates two caſes, in which the aſſured cannot re- 
cover 


® Valines, ii. 80. 


mg 
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cover for barratry; where the owner himſelf 
acts as maſter; and where the maſter himſelf is 
the aſſured. ä 
According to the Engliſh ſignification of bar-= 
ratry, it muſt be committed againſt the owners. 
It is ſaid, that Hague is owner pro hac vice; but 
the laſt words of the agreement are decifive 
againſt ſuch a conſtruction ; for it was a condi- 
tional ſale of the cargo to the Le Grands, and, 
in default of their paying for it, in the ſtipula- 
ted manner, Hague was to pay no freight or 
charges, but the captain was to have his reme- 
dy againft Le Grand alone. So that Hague had 
merely the e of the ſhip, and not the direction 
of her. In Valleio v. Wheeler, the veſſel was 
chartered to a fingle perſon, who was therefore 
owner for the voyage ; but this was merely an 
undertaking to carry Hague's goods to Rochelle. 
According to the doctrine in Stamma and 
Brown, when a merchant has ſhipped goods on 
board @ general ſbip, and the captain has devi- 
ated with the conſent of the owners of the ſhip, 
that was held not to be barratry, ſo as to entitle 
the owner of the goods to recover againſt the 
underwriter. In 2. Chan. caſ 238. it is held, 
that the owner of the ſhip is not liable for the 
barratry of the maſter ; for which reaſon barra- 
try is inſured againſt, but deviation is not. In 
barratry the captain muſt commit a fraud upon 
vis owner ; but if the owner be guilty, it then 
ceaſes 


| 
I 
| 
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ceaſes to be barratry, and becomes ſome other 
crime, for which he is anſwerable to the party 
injured,” There was no relation between the 
maſter and the ſhipper. The former acted un- 
der the direction of the owner of the veſſel, and 
therefore cannot be ſaid to be guilty of a fraud 
againſt him; in which caſe only an inſurer can 
be liable as for barratry. For all ſpecies of 
embezzlements by the maſter or mariners to a 
certain amount, the owner of the ſhip is liable, 

by 7. Geo. II. c. 15. a fortiori, if he himſelf is 
conſenting to them ; and the underwriter is only 
anſwerable for thoſe act. of fraud for which the 
owner is not; but where goods are loſt or ſpoil- 
ed by the default of the maſter, the owner is 
liable in reſpect of the freight, Bon v. Sand- 
ford and others, Salk. 440. In the caſe of Leuen 
and Suaſſo, Lord Harpwicks ſaid, Barratry 
&« is an act of wrong done by the maſter againſt 
« the ſhip and goods.” 

Lord MansFELD ſaid, the judgment of the 
Court in Guienne is entirely out of the queſtion. 
Their notions of barratry are evidently different 
from ours; for they ind the owner himſelf 
guilty of bacrntry. 

The proviſion againſt barratry i is a very extra- 
ordinary one. It is ſtrange that it ſhould have 
crept into our policies, and much more fo, that 
it ſnould have continued in them ſo long; that 


the underwriter ſhould inſure the conduct of 
the 


N 
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the captain, (whom he does not appoint and can- 


not diſmiſs,) to the owner who can do either, 


Barratry, in the Engliſh ſenſe, can only be 
committed againſt the owners of the ſhip: For 
barratry is ſomething contrary to the duty of 
the maſter and mariners ; the very terms of which 
imply that it muſt be in the relation in which 
they ſtand to the owners of the ſhip. The words 
uſed are © maſter and mariners,” which are very 
particular. An owner cannot commit barratry ; 
he may make himſelf liable by his fraudulent 
conduct to the owner of the goods, but not as 
for barratry. And, beſides, barratry cannot be 
committed againſt the owner with his conſent : 
For though the owner may, if he conſents, be- 
come liable for a civil loſs, by the miſbehavi- 
our of the captain, yet that 1s not barratry. 
Barratry muſt | partake of ſomething criminal, 
and muſt be committed again/t the owner, by 
the maſter or mariners. In the caſe of Yalleio 
u. Wheeler, the Court took it for granted that 
barratry could only be committed againſt the 
owner of the ſhip. The point is clear. 

Judgment . unanimouſly for the defendant. 


Termly Reports, Trin. 1786 *. 
* 2 The 


lt is imagined the doctrine delivered in theſe two caſes, 
muſt appear ſolid. For fraud with the owner's conſent or 
barratry of the owner, if the phraſe may be allowed, implies 
not only a deviation, but an alteration of the voyage. The 
r1/k undertaben never commences, but the adventure is dif- 
ferent from the beginning. This phaſis of the queſtion 
hall be conſidered more fully afterwards, 
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The facts of the following caſe are not cal- 
culated to illuſtrate any principle, except this, 
which requires no illuſtration, that a man can. 
not take advantage of his own fraud ; and that if 
the captain of a ſhip procures infurance, neither 
he nor his aſſigns can have action againſt the 
underwriters, on the clauſe of barratry. The 
expreſſion and reaſoning of the caſe, however, 
ſupport the lame poſition with Nutt v. Bour- 
dieu. 


LEWEN v. SWASSO. 


The plaintiff Lewer being ſued at law upon a 
policy of inſurance * on a hip, and againſt the 
„ barratry of the maſter,” brought his bill in 
Chancery to be relieved, and for an injunction, 
charging that one Matthews the maſter, and alſo 
owner of the ſhip, had, before the voyage, enter- 
ed into a bottomry bond to SwaYſs, the defendant, 
for L. 200; and that afterwards, by bill of ſale, 
he aſſigned over his intereſt in the ſhip to the 
defendant as a ſecurity for this L. 200; and the 


plaintiff inſiſted that Matthews was nevertheleſs, 


in equity, to be conſidered as owner of the ſhip, 
though in law the ownerſhip and property would 
be looked upon to be in the defendant ; and 
that the owner of a ſhip could not either in law 
or equity, be guilty of a barratry concerning the 
ſhip, and therefore prayed an injunction, and 
that the policy might be delivered up. The voy” 


age inſured was from London to Marſeilles, and 
| from 
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from thence to ſome port in Holland. The caſe 
was, that the maſter ſailed with the ſhip to Mar- 
ſeilles, and then, inſtead of purſuing his voyage, 
ſailed to the Weſt Indies, and there ſold the 
ſhip, and died inſolvent. Theſe matters being 
confeſſed by the anſwer, an injunction was 
moved for on the principle, that a mortgager is 


to be conſidered in equity as owner of the thing 


mortgaged ;- and that Matthews, the maſter, be- 
ing owner; could not be guilty. of barratry. Lord 
Hardwick Chancellor, granted the injunction, 
Dif. Tr. and Com. 147. 16. Geo. II. 

This judgment, it ſhould ſeem, muſt have 
been well founded, although | Matthews, the 
maſter, had not been owner. It was enough 
that he was the aſſured. For it is evident a 
ſhipmaſter cannot inſure againſt his own barra- 
try; and the policy being ſo far void with re- 
ſpect. to the original party, could not acquire 
validity by any aſſignment of the intereſt to 
Swaſſo the defendant. 

11. Before leaving the different proviſions that 
have been adopted to ſecure the aſſured againſt 
the miſdemeanour of maſter and crew, one point 
yet remains deſerving conſideration. © It has 
been ſhewn, that the clauſe againſt barratry im- 
plies ſomething criminal; it therefore does not 
mclude mere fault, negligence, ignorance, or any 
thing that does not ſuppoſe di/honeſt intention. Is 
there, in a Britiſb policy, any proviſion what- 
ever againſt mere fault ; and is the underwriter 

liable 
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liable for loſs ariſing from the negligence of maſ- 
ter and crew ? 

The following caſe occurred lately in "RY 
land. A mercantile houſe in Greenock got inſu- 
rance-on their veſſel bound to Charleſtown. In 
an action on the policy, among a variety of de- 
fences, the underwriters ſtated the following ; 
That from the aſſured owners having overloaded 
their veſſel, or, from her naturally drawing too 
much water, the captain had found it impoſſible 
to clear a bar at the entrance of Charleſtown 
harbour, That the agents of the aſſured at 
Charleſtown had made application to the 
captain, to unload the cargo, in order to 
lighten the ſhip; but he refufed, and perſiſt- 
ed unreaſonably in waiting for a ſpring tide; 
he continued without the harbour, expoſed to 
accidental ſtorms; in one of which, and while 


attempting to clear the bar, the veſſel was over- 


ſet and loſt. That the loſs here was occafioned 
by the obſtinacy and groſs fault of the captain, 
for which the underwriters are not reſponſible. 
It muſt have depended on the evidence, whe- 
ther, in this caſe, the captain had been guilty 
of miſconduct or not; and. in what degree. But 
the queſtion never went to proof, having been 
ſettled by private agreement before the point of 
law was decided. 

Whether or not the underwriter be in Britain, 
liable for mere negligence, is a queſtion, upon 
which there do not 1 to be any expreſs de- 

8 ciſions; 


— + Ons any — Sn Aids. wt — 2 — dls 1 8 


Loss FROM NEGLIGENCE of MASTER, Sc. 181 


eifions; and, although, from the whole general 
reaſonings hitherto ſtated, a negative concluſion 
ſeems to follow, yet there is ſo little uniformity 
of opinion upon the point, either among lawyers, 
or merchants, that it will not be confidered in 
the light of a digreſſion to ſtate a few reflections 
that have occurred on both ſides, and which 
were principally ſuggeſted w_ the pleadings in 
the caſe above quoted. 
Upon the part of the aſſured, it might be con- 
tended : 
« Underwriters muſt undoubtedly be held 
to ſubjet themſelves to the conſequences of 
the maſter's fault or negligence; for they ex- 
preſsly take upon themſelves his fraud or barra- 
try. But the obligation to be liable for another 
man's fraud, is a greater and more extraordinary 
obligation, than to be ſubjected to the conſe- 
quences of his fault or negligence. Moſt men 
would feel more reluctance to come under the 
former obligation than the latter. When a per- 
ſon, therefore, has expreſsly ſubjected himſelf to 
the conſequences of fraud, he may be conſtrued 
as intending to bear alſo the conſequences of ne- 
gligence, In the grefter obligation, the ſmaller 
is implied *.“ 
gut, in ordinary policies, the underwriter 
expreſsly takes _ himſelf, not only barratry, 
but 
In Knight v. Cambridge, the act of barratry was ſailing 
without paying port-duties. In Valleio v. Wheeler, (as ſtated 


in Cooper,) this is imputed to craſſa negligentia. But it ra- 
ther affords a preſumption of fraud, 
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but certain kinds of faulty negligence. It is 
uſually, expreſſed, that he becomes. liable for the 
perils. of © fire,” and of © ſurprizal.“ The ac- 
cident of fire ſuppoſes. fault ſomewhere; and 
there could be no /urprizal without. negligence. 
Beſides the enumeration of particular perils, every 
policy contains à general clauſe, by which the 
underwriter ſuhjects himſelf to all other perils, 
lofſes, and misfortunes, which can any way ,bap- 
pen” to the ſubjec inſured. This clauſe, which 
is expreſſed as comprehenſively as poſſible, muſt 


at leaſt include all pers of tbe, fame kind with 


+ thoſe ſpecially enumerated. , And as fire and 


ſurprizal are mentioned, the general clauſe muſt 


include all other ſpecies of, faulty neghgence. 2 


13 


would it open. a Joar, if the maſter's neglects 
ſhould be ſuſtained to liberate the inſurer! In 
the conduct of a maritime adventure, jt is often 
impoſſible to diſtinguiſh the degrees of fault, 
or to draw the line between fault and mere ac- 
cident. - How many inſtances may be figured ! 
In the caſe of a /biprwreck, it might be ſaid, that 
the crew ſhould have followed this or that mea- 
ſure ; lain upon one tack or another; furled this 
or that fail ; thrown out this or that anchor; 
and uſed every precaution but what was taken. 
In the caſe of capture; the crew and maſter 
ſhould have been more active; they ſhould have 
fought a longer battle, or run away ſooner. And 
the difficulty of forming a judgment of theſe 
matters, is apparent from the variety of oppoſite 

opinions 
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opinions that were formed in the courſe of the 
late war, with regard to the conduct of naval 
officers; and the oppofite, and inconſiſtent evi- 
dence which was produced on different fides. 
The point, what degree of fault ſhall be ſuffi- 
cient, does not admit of general rules; and cavils 
with regard to it muſt become perfectly endleſs. 
| No inſtance of loſs could occur, where there 
might not be room for diſpute and litigation, 
upon the pretence of faulty negligence in the 
q maſter or crew; and the proof, in ſuch caſes, 
, would be inextricable.” 
] « Accordingly, mercantile people ſeem to be 
| agreed in rejecting a defence of this nature againſt 
the claim of the aſſured. How many inſtances 
1 of ſuch negligence muſt be daily occurring, and 
5 yet there is no example of this defence having 
n been ever ſtated to the claim of the aſſured. In 
n 
t. 


the courſe of the laſt war, a captain, from inat- 
tention, ignorance, or drunkenneſs, was ſo out 
in his bearings, as to miſtake the coaſt of France 
for that of England, and was captured accord- 
at ingly ; and the underwriters in Scotland, paid 


2 the loſs.” 

1 On the other hand, it may be argued in be- F 
r half of the underwriter: N 
2 Very little doubt can be entertained, that an 


* inſurer is not refponſible for any miſdemeanour 
whatever, of maſter or crew, without ſome ex- 
preſs clauſe to that effect. For every miſdemea- 
ic WM tour carries along with it a breach of the expreſs 

ar 
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or implied terms of the agreement; and to ſay, 
that an inſurer 1s not naturally liable for miſde- 
meanours, is ſaying no more than that he is not 
liable beyond the terms of his contract. It is 
clear from a variety of adjudged caſes, that the 
expreſs clauſe of barratry does not include negli- 
gence or fault ; for in order to barratry, “ there 
muſt be ſomething criminal.” Strange's Reports, 
1173. There is no proviſion, therefore, expreſs 
or implied, againſt mere fault, in a Britiſh policy.” 

It is a great miſtake to ſuppoſe, that the de- 
fence of mere fault of the maſter, has not often 
been reſorted to againſt an action upon the poli- 
cy. On the contrary, it is every day ſuſtained, 
wherever the inſurer pleads deviation. A de- 


viation from the line of voyage marked out by 


the contract, contrary to inſtructions, muſt im- 
ply either fault or fraud in the maſter and 
crew. For if a change of meaſures be neceſ- 
ſary or expedient for the concern, it is, as 
ſhall be afterwards ſhewn, no deviation. But a 
fraudulent departure from the policy is barra- 
try, and ſubjects the inſurers; a faulty depar- 
ture, or a deviation, is daily ſuſtained to free them 
from obligation. What renders this argument 
perfectly concluſive, is, that in Holland, where 
the inſurer expreſsly undertakes both fraud and 
negligence of the maſter and crew, a deviation by 
the maſter, without the acceſſion of his owners, 
is no defence againſt an action on the policy; 
and the underwriter muſt bear the — 
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of a faulty as well as of a criminal breach of in- 
ſtructions *.“ 

There is another caſe, in which it is univer- 
ſally admitted, that the inſurer is not liable for 
loſs ariſing from faulty negligence, via. where 
the maſter is guilty of fault in the /owage of the 
cargo f. Now it will be diiticult to ſhow how 
negligence with reſpect to the ſtowage of goods 
differs from any other ſpecies of neglect.“ 

There are ſeveral cafes adjudged, which, 
though not expreſs upon the point, are highly 
favourable to the ſame opinion.“ 

In the caſe, Naples v. Eames, formerly ſta- 
ted, a loſs had ariſen from the veſſel being obli- 
ged to perform quarantine. Among other rea- 
ſons for finding a verdict in favour of the aſ- 
ſured, it was ſtated by Lex, C. J. that there 
* was no default in maſter or owners.” 

Aa '; 4 6/ Ih 

See Bynkerſh. Q. Jur. Priv. J. 4. c. 8. et paſſim. 


+ © Si le maiſtre du navire,“ ſays the Guidon, ch. . 99. 
charge marchandizes incompatibles; comme fi, au bas, 
* {ous le premier tillac, il y avoit raiſins, alum, figues, ris, 
grains, fel, ou autres ſemblables denrées: et entre deux 
* tillacs, au deſſous du premier, il charge vins, huiles, 
* olives, ou autre marchandizes qui coule, et que, par leſ- 
* dits coulages, la marchandize bas fut gaſtẽe, appretiation 
* {era fait du damage, lequel tombera ſur le maiſtre, ſans 
que Paſſyreur y contribue.” See to the ſame ettect, 
Ord. of Antwerp. —Weſtet (v. commodity.) And the fo- 
reign commentators, pm. 
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“In the caſe, Mills v. F. letcher, where the 
queſtion was, whether the aſſured were entitled 
to claim for a total loſe, the defendant pleaded, 
that the loſs had become total by the improper 
conduct of the captain ; and Lord MansFIELD, 
in directing a verdict for the plaintiff, was at 
pains to refute this charge.“ 

But the following recent caſe ſeems to be 
more in point than any we have yet ſeen. 


SGRECGSON v. GILBERT. 


Gilbert inſured Gregſon upon ſlaves, from 
Guinea to Jamaica. The ſhip, in the courſe 
of her voyage, had miſſed the Iſland of Jamaica, 
and being reduced to great diſtreſs for water, it 
was found neceſſary to throw ſome of the ſlaves 
overboard. When this reſolution was taken by 
the captain and crew, there remained but one 
day's allowance of water, at two quarts per 
man. 

Gregſon brought an action for the loſs ; and 
his declaration ſtated, © That by perils of the 
„ ſea, contrary winds, currents, and other miſ- 
„ fortunes, the voyage was ſo much retarded, 
that a ſufficient quantity of water did not re- 
main for the ſupport of the ſlaves, and other 
„ people on board, and that certain of the 
„ ſlaves, mentioned in the declaration, periſhed 
for want of water.“ The jury found a ver- 


dict for the plaintiff. 
Motion 


, . OE 
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Motion for a new trial, upon the footing that 
this was not a loſs by perils of the ſea, as ſtated 
in the declaration, but by the captain's miſ- 
take. 

The Court were unanimous, that the decla- 
ration ought to ſet forth truly the peril which 
was the cauſe of the loſs: And they made the 
rule for a new trial abſolute ; from which it 
ſeems to follow, that they conſidered a loſs by 
the miſtake of the captain, as not included under 
the general proviſion againſt perils of the ſea. 
B. R. Eaſter 23. Geo. III. M. 8. 

It is impoſſible to diſpute, that fault is a mat- 
ter of degree, and that it cannot eaſily be redu- 
ced to general rules, but muſt, in every particu- 
lar caſe, reſt in the breaſt of a jury. But the 
lame thing holds with regard to every action of 
damages ob damnum culpa datum; yet there is no 
doubt, that an action will lie on account of da- 
mages ſuſtained by a certain degree of groſs 
negligence. The ſame degree of fault, which 
is ſuſtained to ſubject a ſhipmaſter, or his em- 
ployer, in damages to the party who ſuffers by 
his miſconduct, ought, perhaps, to liberate the 
underwriter from loſs ; and the principles which 
ſerve to fix the one, appear ſufficiently accurate 
to determine the other. 

It is, no doubt, the want of general rules, 
joined to the difficulty of proof, that have 
prevented this defence from being more fre- 


quently ſtarted. Gre fault depends, in gene- 
ral, 
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ral, upon complicated cireumſtances, of difh. 
cult inveſtigation; and the amount of which, 
when proved, in the breaft of a judge or jury, is 
fluctuating and precarious. As to the two perils 
of fire and ſurpriſal, Which are expreſsly under- 
taken, they do not neceſſarily imply ſuch a de- 
gree of fault as deſerves notice ; and they do not 
ſeem intended to mark out any particular claſ; 
of dangers, different from the ordinary perils of 
ſeas or capture.“ 

12. There is another queſtion with 3 
to the nature of the inſurer's riſk, a good deal 
different from any that has hitherto been ſtated. 
It relates to the degree of connection, which 


mult take place between the accident and the loſs, - 


whether conſidered as cauſe and effect of each 
other, or in reſpect of nearneſs of time. The 
loſs muſt be a direct not a remote confequence of 
the accident provided for ; it muſt be an imme- 
diate effect of the caule; and it muſt happen 
within a certain period of time. 

As to the firſt of theſe points, the connection 
which muſt ſubliſt between the accident and the 
loſs as cauſe and effect, it admits of no accurate 
rule. The one mult be a direct conſequence of 


the other: But in what degree, muſt reſt in the 


breaſt of a jury in every particular caſe. In- 
ſtead, therefore, of attempting any general rules, 
it will be more uſeful to ſhow, by examples, 
what loſſes have been held to be remote, and 
what immediate. 


Joxks 
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\ . Jonzs againſt SEHMOEL. 

This was an action on a policy of inſurance, 
At and from Briſtol to the coaſt of Africa, du- 
« ring the ſtay and trade there, and from thence 
to ports of diſcharge in the Weſt Indies.“ 
There was a memorandum on the policy. The 
e afſurers are not to pay any loſs that may hap- 
« pen in boats during the voyage, (mortality of 
« negroes by natural death excepted,) and not 
« to pay for mortality by mutiny, unleſt the ſame 
amount to 10 per cent. to be computed on the 
« firſt coſt of the ſhip, outfit and cargo, valuing 
* negroes ſo loſt at L. 35 per head.“ 

The demand upon the policy was for the loſs 
of a great many ſlaves by mutiny. 

The evidence of the captain was, that he had 
ſhipped 225 prime flaves on board : That on 
the 3d May, before he failed from the coaſt of 
Africa, an inſurrection was attempted ; the wo- 
men had ſeized him on the quarter-deck, and 
attempted to throw him overboard ; but he was 
reſcued by the crew ; upon which the women 
and ſome men threw themſelves down the hatch- 
way, and were much bruiſed. That he ſent the 
ringleader on ſhore; that twelve men and a wo- 
man afterwards died of thoſe bruiſes, and from 
abſtinence. On the 22d May there was a gene- 
ral inſurrection; it was a caſe of imminent ne- 
ceſſity, and the crew were forced to fire upon 
the ſlaves, and attack them with weapons. Seve- 
ral ſlaves took to the ſhip's ſides, and hung down 


in 
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in the water by the chains and ropes, ſome for 
about a quarter of an hour; three were killed 
by firing, and three were drowned, the reſt were 
taken in, but they were too far gone to be reco- 
vered ; many of them were-deſperately bruiſed ; 
many died in conſequence of the wounds they 
had received from the firing during the mutiny, 
ſome from ſwallowing ſalt water, ſome from 
chagrin at their diſappointment, and from abſti- 
nence; ſeveral of fluxes and fevers; in all to the 
number of 55. 

The underwriters had paid for nineteen, who 
were either killed in the mutiny, or died of 
their wounds. 

For the plaintiff, it was eh that though 
the reſt did not actually die in the mutiny, or 
from any wounds received at that time, yet they 
had all died in conſequence of the mutiny ; for if 
there had been no mutiny, nothing of the kind 
would have happened ; and on this ground the 
inſurer ought to be liable. 

Another conſequential loſs was ſtated, that 
the very circumſtance of there having been a 
mutiny amongſt the remaining flaves, had ſo 
far leſſened their value in the eſtimation of the 
planters, that they were fold at L. 17 a-head 
leſs than they would otherwiſe have done ; and 
on this circumſtance alſo, the plaintiff ought to 
recover. 

Lord MansSFIELD.—T think not.— The un- 
derwriter is not anſwerable for the loſs of the 
market, nor the price of it. That is a remote 

conſequence 
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conſequence, and -not within any peril inſured 
by the policy. | 

It is a queſtion for the jury, how many of the 
negroes that died are within the proviſion of the 
policy, with reſpect to © mortality by mutiny:“ 
They may be claſſed as follows: 

, The firſt claſs certainly comes within 
the meaning of the policy, of mortality by mu- 
tiny, Such as were killed in the fray. 

2d, So do thoſe who died of their wounds. 

34, Another claſs as clearly do not. Such as 
being baffled in their attempts, in deſpair, choſe 
a mode of death by faſting, or died by deſpond- 
ency. That is not a mortality by mutiny, but 
by failure of mutiny. + 

4th, The great claſs are ſuch as received ſome 
hurt by the mutiny, but: not mortal, and died 
afterwards of other cauſes, as thoſe who ſwallow- 
ed water, jumped overboard, Wc. G. This is 
the great point. | 

Verdict. That all the ſlaves who died of their 
wounds, were to be paid for. 

That all who had died of their bruiſes, or 
wounds which they had received in the mutiny, 
though accompanied with other cauſes, were to 
be paid for, 

That all who had ſwallowed ſalt water, or 
leaped into the ſea, and hung upon the ſides of 
the ſhip, without being otherwiſe bruiſed, or 
who.died of chagrin, were not to be paid for, 
vitt, after Trin. 1785, at Guildh. Termly Reports, 

(collected 


192 NATURE or AN INSURANCE CONTRACT. 


(collected in the note to Robert/on v. Zuer, Hil. 
1786.) 


RopBERTSON againſt EwER. 


The ſhip Dumfries was inſured by the defend- 
ant © from London to the coaſt of Africa; du- 
ring her ſtay and trade there, and at and flow 
| thence, to her port or ports of diſcharge in the 
Britiſh Weſt India Iſlands.” —** Free of average 
under 3 per cent.” 

She failed on her voyage to the coaſt of Afri- 
ca, there took in a cargo of flaves, and proceed- 
ed to the Iſland of Barbadoes, where ſhe arrived 
on the 18th December 1781. An embargo had 
previouſly been laid on all ſhipping by Lord 
Hood, the commander in chief upon that ſta- 
tion. Notwithſtanding this, the captain of the 
Dumfries attempted to fail on 21ſt December 
1781, but was prevented. He applied for per- 
miſſion to ſail, which being refuſed, he, a few 
days after, failed without leave, and was pur- 
ſued and brought back by a floop of war, after 
a flight engagement, in which the damage Was 
leſs than 3 per cent. 

Upon her return, Lord Hood ordered all her 
men to be diſperſed among his Majeſty's ſhips of 
war. The embargo continued till the 7th Ja- 
nuary 1782. On the 22d of the ſame month, 
the ſmall-pox broke out among the negroes, who 
were all obliged to be put aſhore. In conſe- 


quence of which, and for want of mariners, ſhe 
was 
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was detained at Barbadoes above two months af. 
ter the embargo was taken off. 

This action was brought to recover the a- 
mount of wages and proviſions, in conſequence 
of the detention under the embargo at Barba- 
does. Mr J. BuLLzs, before whom it was tried, 
was of opinion, that this policy being on the 
body of the ſhip, and the average loſs thereon 
being leſs than 3 per cent. the plaintiff could not 
recover, and he was nonſuited. 

In ſupport of a rule for a new trial, it was 
argued, ' 

1/0, That this was a loſs by “ arreſt, reſtraint, 
and detainment.” Suppoſe the embargo had 
lated longer, till the ſhip was worm-eaten, the 
aſſured could have abandoned her, and reco- 
vered a total loſs. In 69% v. Withers, Lord 
MANSFIELD faid, © by the general law, the 
« inſured may abandon in the caſe merely of an 
« arreſt or embargo by a Prince, who 1s not an 
* enemy.” Upon the ſame principles, he may 
recover here, where the loſs is partial. 

2dly, This is a loſs by barratry of the maſter. 
The barratry of the maſter, in reſiſting a lawful 
embargo, had occafioned the diſperſion of the 
crew, and the conſequent delay. 

The damage need not be an immediate one to 
the ſhip, It is ſufficient to charge the under- 
writer, if it is a conſequence of the peril inſured 
againſt, Where the aſſured incurs a ranſom or a 
/altvage, the loſs is a ſum of money, and yet the 
Bb inſurer 
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inſurer 1s liable, although the body of the * 
may have ſuſtained no actual injury. 

In this caſe, all the damage aroſe from the 
diſoeriion of the crew, and was therefore a con- 
ſequence of thej maſter's barratry. The ſmall- 
pox did not break out till ſome time poſterior to 
the removal of the embargo ; ſo that the veſſel 
might have failed in the interval, dar ler the 
want of ſailors. ? 

For the defendant it was maintained; . 
this was an inſurance on the body of the ſbip, 
which had received no damage. Such an in- 
ſurance did not comprehend a 4% upon the voyage, 
where the body of the ſhip was not injured. For 
ſuch a loſs the freight muſt anſwer. | 

The maſter's conduct was not barratry, as he 
ated for the benefit of his owners. Beſides, 
the loſs is ta remote a conſequence of the barra- 
try, whereas it ought to be direct and immediate. 
Jones v. Schmoll. 

In the caſe Fletcher v. Pole *, the ſhip T7 artar 
was inſured “ at and from London to Newcaſtle 
& and Marſeilles, and at and from Marſeilles to 
her ports of diſcharge in the Welt Indies.“ 
Having met with a ſtorm, ſhe was obliged to 
put into Port Mahon ; and the captain obtained 
leave of the Vice-admiralty Court to have the 
ſhip ſurveyed, in conſequence of which ſhe was 
detained there for a conſiderable time. Part of 
the demand upon the underwriter was founded 

on 
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on the expence of wages and proviſions incurred 


during the detention, as part of the damage oc- 


caſioned by the ſtorm. But Lord MAnsF1tLD or- 
dered theſe articles to be ſtruck out of the ac- 
count. That loſs was as immediate a conſe- 
quence of the ſtorm, as this is of the barratry. 

The Court conſidered it as a ſettled point in 
practice, that ſailors wages and proviſions are 
not recoverable in conſequence of a policy on 
the body of the ſhip. In the caſe of a ranſom 
or ſalvage, there is a damage done to the body 
of the ſhip. The rule diſcharged. Termly Re- 
ports, Feb. 4. 1736, 


Upon preciſely the ſame principles, the under- 
writer is not liable for the riſe or fall of markets, 
nor for the failure of the aſſured's ſpeculations 
in trade. Such an inſurance as this, that goods 
mall bear a certain price, is no doubt ſometimes 
entered into. But it is not implied in a com- 
mon maritime policy. 

It may no doubt frequently happen, when the 
aſſured meets with an accident in the tranſporta- 
tion of his merchandiſe from place to place, 
that the damage he ſuſtains ariſes not ſo much 
from any deterioration of the commodities them- 
ſelves, as from the effect of circumſtances with 
regard to their market value. But this loſs ap- 
pears too remote, a conſequence of the accident to 
affect the inſurer, It has accordingly been often 
decided, and is a point perfectly ſettled, that the 

underwriter 
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underwriter is not liable for the change of mar. 


* Rucker inſured Lewis, on ſugars, by the ſhip 
the Vrou Martha, from St Thomas's to Ham- 
burgh. In courle of the voyage, the ſugar was 
damaged by the ſea-water ; in conſequence of 
which accident, 'the proprietor not only ſuffered 
a loſs by the actual diminution of the value of 


the ſugars below the prime coſt, but he likewiſe 


ſuſtained a loſs, by being obliged to ſell them im- 


mediately at what they would bring; whereas, 


if he had kept them for ſome time, as he had in- 
tended, he would have brought them to a riſing 
inſtead of a falling market. 

And he inſiſted, that he was entitled to be in- 
demnified of both theſe loſſes. 

Lord MANSFIELD faid, ** Inſurance is a con- 


n tract of indemnity againſt the perils of the 


voyage; the inſured engages, that the thing 
„ ſhall come ſafe; he has nothing to do with 
„ the market; he has no concern in any pro- 
„fit or loſs which may ariſe to the merchant 
« from the goods.” —** The aſſured here acted 
% upon ſpeculation, and had ordered the goods 
« to be kept up till the price ſhould riſe. But 
no private ſcheme or project of trade of the in- 
« ſured can affect the infurer, who knows no- 
thing of it. He does not mean to inſure, that 

« the 


This caſe is ſo complicated and touches upon ſo many 

points not yet explained, that it ſeems proper to reſerve 3 
full ſtatement of it to a ſubſequent chapter. See Part II. 
cb. 3. \ 2. on Partial Los, 
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« the price of ſugars ſhall riſe to any particular 
amount. If ſpeculative deſtinations of the 
*« merchant, and the ſucceſs of ſuch ſpecula- 
« tions are to be regarded, it would introduce 
the greateſt injuſtice and inconvenience.” 

It was found, that the aſſured was only en- 
titled to the diminution of value which the ſu- 
gars had ſuſtained below the prime coſt, with- 
out regard to the loſs occaſioned, by their having 
come to an unfavourable market. 2. Burr. 1167. 


The following Scotch caſe ſerves to illuſtrate 
the ſame poſition. 


RIchARDSON and Co. againſt STODART c. 


In the year 1776, Richardſon and Co. of Perth, 
opened a policy of inſurance on a cargo of 
ſalmon for Venice, where it was intended the 
falmon ſhould arrive during the ſeaſon of Lent. 
Having met with unfavourable and tempeſtuous 
weather, which obliged him to throw overboard 
a part of the cargo, the ſhipmaſter put into the 
port of St Lucar, on the coaſt of Spain, in order 
to refit the veſſel. 

At that place, he was perſuaded by certain mer- 
chants, that it would be more for the intereſt of 
all concerned, to diſpoſe of the cargo there, even 
at an undervalue, than to proceed to the place 
of his deſtination, which he would not probably 
reach before the end of Lent ; when, beſides the 
neceſſary fall of the market, the ſalmon would 

probably 
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probably be ſpoiled with keeping. The cargo 
was fold accordingly at an undervalue. 

In an action, at the inſtance of Richardſon 
and Co. againſt M/. Stoner Hunter and Ker, 
the St Lucar merchants, although no ſuſpicion 
of fraud was thrown. upon theſe gentlemen in 
the tranſaction ; yet the Court of Seſſion conſi- 
dered their conduct as ſo raſh and faulty, that 
they ſubjeted them in the damage ſuſtained, 
in conſequence. of the ſale at St Lucar, by the 
owners of the ſalmon. 

Me. Richardſon and Co. alſo raiſed an ac- 
tion againſt the underwriters, with a view of 
increaſing their ſecurity of payment; and it was 
pleaded for the aſſured, that the damage ſuſtain- 
ed at St Lucar was within the riſk of © perils of 
the ſea; as it was a ſtorm at ſea that had ulti- 
mately been the cauſe of the imprudent ſale; 
that it was immediately owing to © arreſt, re- 
ſtraint, and detainment, though not of“ kings and 
„ princes,” yet of people, whoſe condition or 
quality is not excepted in the policy. But what 
they principally reſted upon was, that the ma- 
ſter was guilty of barratry, in the preſent very 


imprudent departure from his inſtructions, 


which was a breach of his contract with the 
owners. 

It was anſwered, the only loſs which aroſe 
here from * perils of the ſea,” that of part of the 
ſalmon thrown overboard, the inſurers are wil- 
ling to repair. As for the going into the har- 

bour 
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bour of St Lucar, it was no loſs in itfelf; nor 
did any other conſequence follow from it, than 
a ſcheme of trade, concerted for the benefit of 
the owners, which is ſtrangely compared to de- 
tention by kings, princes, or people. With regard 
to barratry, it is a criminal act, and cannot ex- 
it without a fraudulent defign ;, whereas, although 
the conduct of the captain might be injudicious, 
and imprudent, . ſtill there was nothing in it 
which betrayed; the want of honeſt; intention. 

The Court found, That the underwriters 
« were not liable for any loſs that might have 
« ariſen from the ſale of the ſalmon at St Lu- 
car.“ Fac. Coll. Nov.” 20. N and Dec. 22. 
1784 *. | 

In this eaſe, it is clear 8 was no barratry. 
The deciſion may be ſuppoſed to have proceeded 
on one of two grounds: Either that the maſter was 
zuilty of grofs' miſconduct, which ought- to free 
the inſurer ;' or elſe, what is more probable, that 
the loſs here did not ariſe from /ea-damage, but 
from an imprudent /theme f trade, in which the 
maſter had acted in his capacity of ſupercargo. 

13. So much for the connection that muſt 
ſubſiſt between the accident and the 10%, as cauſe 


* There was a ſeparate point in this caſe, which was alone 
deciſive of the queſtion. There was a N. B. in the policy, 
Corn, fiſh, fruit, Cc. warranted free of average, except 
general,” Ge. But, according to the Reporter, the Court 
aud not reſt their judgment on this ground, 
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and effect of each other. In the ſame manner 
there muſt be a connection in point of time. 

Here, however, the terms of the policy ſug- 
geſt a preciſe rule, which judges have wiſely 
laid hold of. An underwriter, it has been deci- 
ded, is not liable for the conſequences of any ac. 
cident, unleſs theſe conſequences are felt during 
the currency of the riſk. It is not enough that 
the accident happens, the 4% muſt actually be 
ſuſtained during the ſubſiſtence of the contract. 
The expiration of the policy forms a preciſe 
line, after which the inſurer cannot be * 


ed to conſequential loſſes. 


Lockyer again/? OrrLey. 


The defendant, on 19th Auguſt 1785, under- 
wrote L. 200 on the ſhip Hope, from Hamburgh 
to-London. 

In the courſe of the voyage, the maſter com- 
mitted barratry, by ſmuggling on his own ac- 
count, by hovering, and running brandy. On 
the 1ſt September 1785, the ſhip arrived fafe 
at her moorings in the river Thames, 'and re- 
mained there in ſafety till the 27th of the faid 
month of September, when ſhe was ſeized by the 
revenue-officers for the ſmuggling before ſtated, 

Theſe were the material facts of a verdict ſub- 
mitted by a jury for the judgment of the Court, 
upon this point, Whether the ſeizure of a ſbib 


AFTER the completion of her voyage, for a cauſe 
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of forfeiture DURING the voyage, is within the 
policy &. 

For the plaintiff, it was argued, that this was 
evidently a loſs arifing from barratry, which 
had ſubjected the ſhip to forfeiture. The Ho- 
vering adt, 24. Geo. III. c. 47. declares, that veſ- 
ſels acting like the ſhip in queſtion, Hall be for- 
feited : and as no particular time is expreſſed, 
the forfeiture attaches that moment the cauſe of 
ſeizure ariſes, : 

This is different from the caſe of a ſhip recei- 
ving a wound, which does not cauſe her imme- 
diate death, and where it may be uncertain 
when the loſs ſhall be complete: for here the loſs 
has actually taken place: the ſhip was forfeited 
the moment of the ſmuggling, even although ſhe 
had afterwards come into the hands of a bona fi- 
de purchaſer ; and an inſurer cannot ſtand in a 
better ſituation than a bona fide purchaſer. 

In the cafe of a capture and ranſom, the aſſu- 
red receive no actual injury during the voyage ; 
but merely become liable, at a ſubſequent pe- 
riod, to a claim on the ranſom-bill ; the event 
of which may be contingent at the termination 
of the policy. So that the inſurer is not only 

Cc hable 


There was another point in this cauſe, Whether the 
loſs was total, and the aſſured had a right to abandon ? to 
which a great part of the jury's verdict related. But as that 
point does not appear to have been decided, it is unneceſſa- 
ry to ſtate here, either the facts found by the jury, or the 
reaſonings with regard to it. 
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liable fox loſs happening during the voyage, but 
for future damage arifing from any act done du- 
ring the voyage. This is, at leaſt, a conſequence 
of damage done during the voyage, and Lord 
MANSFIELD, in Falleio v. Wheeler, ſaid, “ Whe- 
ther the loſs happened by the act of barratry ; 
that is, during the fraudulent er or af. 
„ter, is immaterial.” 

If the aſſured cannot recover in | this caſe, un- 
derwriters can never be liable for this ſpecies of 
barratry by ſmuggling; for the ſeizure can 
ſcarcely be ever made, till the veſlel has been in 
port 24 hours, 

For the defendant, it was obſerved, That al 
though the ſeizure, for ſmuggling, of a ſhip, after 
ſhe had been 24 hours in port, was a thing that 
happened frequently ; yet this was the firſt in- 
Nance of an attempt to ſubject the inſurers in 
ſuch a caſe. 

It is a miſtake to ſay, that the peril inſured a- 
gainſt is the act of barratry ; it is a loſs by barra- 
try. This loſs muſt happen before the termina- 
tion of the inſurance. In Yalleio and Wheeler, 
not only the act of barratry, but the 4% by bar- 
ratry, was completed during the voyage inſu- 
red; here the loſs by the ſeizure is ſubſequent. 
To ſubject the infurers here, would be a great 

extenſion of their ſuppoſed obligations, and 
would ſtir unexpected claims; as the condemna- 
tion might take place at any diſtance of time, 
after all accounts had been ſettled between the 
| partics 
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parties, averages paid, and even the policy can- 
celled. 

No change of property takes place in conſe- 
quence of the act of ſmuggling, till condemna- 
tion of the veſſel. The aſſured muſt be depri- 
ved of the poſefjion of the ſubject. If the pro- 
perty were changed by the forfeiture merely, the 
Crown would be entitled to the profits of any 
voyage between the forfeiture and condemna- 
tion. | 

WI1LLEs J. delivered the unanimous opinion 
of the Court. | 

The queſtion ſeems to be new,—and ſome 
rule is neceſſary. But it is more important, that 
the rule be accurate and certain, than that it be 
eſtabliſhed one way or other. 

The inſurance 1s for a limited time, and the 
loſs was not ſuſtained till near a month after that 
time was expired. That, under the exciſe-laws, 
the forfeiture attaches the moment the act is 
done, may be true as to ſome purpoſes ; for ex- 
ample, to prevent intermediate alienations or in- 
cumbrances. But the actual property is not al- 
tered till after the ſeizure. If the veſſel, before 
the ſeizure, had gone another voyage, the Crown 
would not be entitled to her earnings. Till the 
ſeizure, it is not certain whether the barratry 
ſhall be taken notice of, and be the cauſe of a 1%. 

It would be dangerous to ſubject the inſurer 
in remote conſequential damages. In the caſe 

Meretony 


* 
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Meretony v. Dunlop *, a ſhip was inſured for 


fix months, and three days before the expiration 


of the time, ſhe received her death's wound, but 


was kept afloat by pumping till three days after 
the time. There, a verdict was given for the 
inſurer, and confirmed by the Court. Suppoſe 
a man, whoſe life is inſured, receives a mortal 
wound ſome ſhort time before the expiration of 
the term, but lingers till it is elapſed, the inſu- 
rer would not be liable. In Yalleio and Wheeler, 
the ſhip was loft during the voyage. 

It has been argued, that this ſhip would have 
been liable to the forfeiture, even in the hands 
of a fair purchaſer. I do not know that it has 
been ſo decided ;—may depend on circumſtan- 
ces. But it does not thence follow, that the in- 
furer is, at any diſtance of time, anſwerable for the 
loſs, under a limited undertaking. 


This leads to the view which weighs moſt . 


with the Court. The cuſtom-houſe officers may 
ſeize at any time within three years; and the 
attorney general may file an information, as long 
as the ſhip is in being. Is the inſurer all this 
time to continue liable? Suppoſe the ſhip had 
gone ſeveral voyages afterwards ; ſuppoſe a par- 
tial loſs paid, and the underwriter's name ſtruck 
off, ſhall an action be brought afterwards ? His 
accounts could never be ſettled while the ſhip 
is in exiſtence. There muſt be ſome limitation 
therefore on the duration of the riſk ; and the 
ſubject 


* Eaſt. 23d Geo. III. 
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ſubject admits of none which is accurate, ex- 
cept that pointed out by the policy, viz. * the 
* ſhip's mooring 24 hours in good ſafety.” 

Judgment for the defendant. Termly Reports, 
May 26. 1786. 


The following caſe is ſo parallel, that we can- 


not forbear inſerting it, upon the authority of 
Mr Weſket. 


Roch v. TroMPsoN. 


The Margaret, Captain Burke was inſured 
from Limerick to Havre de Grace. She arrived 
there after having ſuffered damage during the 
voyage; and whilſt the repair of thoſe damages 
was performing, being ſome weeks after her ar- 
rival, ſhe was ſeized in the port of Havre, an 
embargo having been laid on all Britiſh ſhips, 
and hoſtilities commenced between France and 
England. 

The owner of the ſhip brought actions againſt 
the inſurers, not only for the repazrs, but alſo 
for the loſs occaſioned by the ſeizure and embar- 
go, which he ſtated as a conſequence of the neceſ- 
ſity of continuing at Havre to repair. The de- 
tendants paid into Court an average loſs for the 
repairs of the damage incurred during the voy- 
age, But for any remote conſequences of that 
damage, conſequences which had appeared after 
the expiration of the policy, and the ſhip “ had 
been 24 hours ſafely moored,” they denied 
taat they were accountable, Verdict for the 

defendant 
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defendant. At Guildh. Trin. 1779. See Weſket's 
| c H A P. III. 


Of the Nature and Extent of the Inſurer”s Obliga- 
tion, when a loſs is incurred in terms of the 
Policy. 


E have hitherto conſidered what is the 

nature of that event againſt which provi- 

ſion is made by inſurance ; in other words, what 

is the nature, and duration, of the inſurer's riſk. 

It remains to be examined, what 1s the extent of 

his obligation, when the event happens, againſt 

which it was meant by the contract to provide. 

This leads into a very extenſive field, and ren- 
ders a diviſion of the ſubject neceſſary. 

There are two great circumftances which af- 
fet the inſurer's obligation upon loſs being in- 
curred. Theſe are, in the fir/t place, the par- 
ticular nature of the policy, or the intereft which 
the aſſured has in the ſubjeR ; and, in the ſecond 
place, the nature and extent of the loſs. 

With regard to the firſt of theſe, the particu- 

lar nature of different policies, it may be obſerv- 
ed, that contracts of inſurance differ materially 
from each other with reſpect to the pecuniary in- 
tereſt which the aſſured poſſeſſes in the ſubject 
of the bargain. This circumſtance, of the aſ- 


ſured having a pecuniary intereſt, regulates the 
effect 
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effect of the agreement, ſo as to determine 
whether or not the inſurance ſhall be held as a 
contract of indemnity, and how far the obliga- 
tion of the one party ſhall be meaſured by the 
other's loſs. 

The other circumſtance affecting the amount 
of the underwriter's obligation, is the extent of 
. It is ſufficiently obvious in what man- 
ner the obligation of the underwriter muſt be 
encreaſed or diminiſhed according to the extent 
of damage incurred. At the ſame time, there 
occur conſiderable varieties in this reſpect, ari- 
ſing from the application of different policies to 
different kinds and r of un 


Sxcr. I. How the extent of the . obli- 
gation is affected by the afſured's rune in the 


fubject. 


With reſpect to the intereſt which the aſſured 
may have in the ſubject of the bargain, three dif- 
ferent ſorts of policies ought to be diſtinguiſhed. 

I, Inſurances, properly ſo called; or open po- 
lictes upon intereſt, That is, policies in which 
the amount of the inſurance is limited by the 
pecuniary intereſt which the aſſured has in the 
nk ; and the extent of that intereſt 1 is left to be 
aberiained by a proof. 

2dly, Wager policies; in which the aſſured 
has no intereſt in the ſubject; and 

3dly, Valued policies; which partake of the 
nature of both the former. Of theſe in their 
order, 

1. In- 
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I. Infarance has been explained * A contraq 
of indemnity, from loſs arifing upon an un- 
certain event.“ An inſurance; it has been 
obſerved, is not a bargain for a certain aſcer. 
tained payment or performance; but with re. 
gard to a riſt undertaken by one of the parties. 
The claim of the aſſured muſt depend upon an 
event that is uncertain, either as to its exiſt- 
ence, or its extent. From this conſideration, 
that inſurance is an agreement for a conditional 
payment or performance, it muſt appear to poſ- 
ſeſs ſomething of the nature of a wager. A 
wager has been defined © any thing pledged 
upon a chance “.“ According to this expla- 
nation, an inſurance, which is “ an indemnity 
from loſs pledged upon a chance,” becomes 2 
ſpecies of wager. 

- It ſhould ſeem, however, that this ! 18 uſing 
the term wager in rather too extenſive a ſenſe, 
In ſtrict language, a wager. is an agreement 
with regard to a ſubject in which neither party 
has, independent of the bett, a pecuniary in- 
' tereſt, But an inſurance ſuppoſes that the one 
party has ſuch an aſcertainable intereſt in that 
ſubject, the ſafety of which is warranted by the 
other. If one man, for example, undertakes to 
pay a ſum of money to. another, in caſe the 
lottery ticket of this laſt ſhould turn up a blank, 
the contract is properly an inſurance; but if 


ſuch payment depends upon the comparative 
 * ſucceb 
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faccefs of two tickets, in neither of which the 
contracting parties are intereſted, it is a mere 
Wager. | 

There ſeems to be ſtill another difference; ; 
the object of inſurance, ſtrickly ſpeaking, is not 
to make a poſitive gain, but to avoid act ua! 
damage and harm, from the event provided a- 
gainſt, The aſſured muſt not only have an 
intereſt in the ſubject, but he muſt be ſeeking 
indemnification, in caſe that ſubject, in which he 
is ſo intereſted, ſhould be loſt or impaired. To 
uſe tlie pliraſe of the civil law, inſurance relates 
to a damnum emeręent, and not to a mere lucrum 
ceſſans. Not to the failure of an expected pro- 
fit, but to an actual loſs incurred. 

It muſt, however, be acknowledged, that al- 
though an inſuranice, ſtrictly and accurately 
ſpeaking, ſeems to relate to poſitive loſs merely, 
in oppoſition to expected profit, yet this diſtinc- 
tion is not generally attended to. The failure 
of an advantage, of which we have formed a 
ſtrong expectation, does not appear very differ- 
ent from actual damage ſuſtained. Between a 
wager, therefore, and an inſurance, the material 
difference ſeems to be, the aſſured having a pe- 
cuniary intereſt in the ſubject. It is only where 
there is ſuch an intereſt, that there can be 
room for the proper object of an inſurance 
contract, an indemnification from loſs. 

2. Numerous are the contrivances which men 
have fallen upon for the gratification of their 

D d propenſity 
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propenſity to gaming. And it is eaſy to ſee, that 
the uncertain event of a maritime adventure, af. 
fords a very obvious and extenſive field for the 
calculation of chances, or the interpoſition of 
fortune. In moſt of the foreign mercantile ſtates, 
indeed, the practice of gaming in inſurance, 
ſeems to have been nipt in the bud by the wiſ⸗ 
dom of the Legiſlature. But, in Britain, (where 
little attention, comparatively, has been paid by 
the public, to the regulation of this contract) as 
ſoon as commerce became extenſive, and inſu- 
rance generally underſtood, the practice of wa- 
gering on mercantile adventures became ex- 
tremely common, 

It was cuſtomary to carry on thoſe mercan- 
tile wagers, by clothing the bargain with the 
forms of a real inſurance- contract, and by ſup- 
poſing an interęſt in the aſſured, into the fictitious 
nature of which the underwriter precluded him- 
ſelf from enquiring. They were conceived in 
the terms, Intereſt, or no intereſt ;*” or, © with- 
* out farther proof of intereſt than the policy.“ 
In thoſe agreements, as the aſſured is not ſuppo- 
ſed to have any real intereſt in the ſubject, there 
can be no real Ioſs which ſhall regulate the ob- 
ligation of the underwriter. They want the eſ- 
ſential requiſite of an inſurance ; they are not 
obligations of indemnity ; but are to be confider- 
ed, though in the form of an inſurance, as mere 
wagers, and the view of parties in the bett, muſt 
be gathered from other circumſtances, 
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As a conſequence of the aſſured having no in- 
tereſt in the ſubject, it followed, that the under- 
writer could have no concern with partial loſſes. 
A partial loſs was not an event ſufficiently ac- 
curate, to be the criterion of a wager. Theſe 
policies were, therefore, expreſſed free of ave- 
rage,“ and © without benefit of ſalvage to the 
« inſurer.” That is, the underwriter was not 
to be liable for partial (or average) loſſes; and, if 
the veſſel was once captured or wrecked, during 
the currency of riſk, and the inſurer had paid 
the loſs, he was not to claim the advantage of any 
partial recovery that might be made. 

3. There are, however, many caſes, in which 
the aſſured has an intereſt in the ſubject to be 
fecured, but in which it may be difficult or im- 
poſſible to aſcertain the exact amount of that in- 
tereſt, For example, in a policy upon returns 
from a diſtant country, the exact value and even 
the nature of which are in many caſes uncer- 
tain; in the caſe of inſurance on prizes, where 
the real value is difficult to diſcover, until the 
veſſel is brought into port, and ſold; and, in 
every inſtance, where the owners have been pre- 
vented, by accident, from reren regular or 
ſatisfactory advices. 

In theſe, and fimilar circumſtances, it ſeems pro- 
per, and has become cuſtomary, to inſert a clauſe 
of valuation in the policy; by which the under- 
writers agree to eſtimate the aſſured's intereſt at 
a certain fixed amount, without the neceſſity of 

farther 
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farther proof upon the ſubject; ta receive a eor. 
reſponding premium; and to indemnify the af, 
lured to that extent, in caſe of loſs. The clauſe 
for this purpoſe, either ſpecifies a particular ſum 
as. equivalent to the aſſured's intereſt ; thus, In 
* caſe of loſs, the ſaid ſhip ſhall be valued at 
L. 1000, and the ſaid: cargo at L. 1500 3˙7 or it 
eſtimates the value as equal to the ſums, under. 
written; © the ſaid ſhip, c. valued at the ſums 
« underwritten,” 

A. valued policy evidently partake of the na- 
ture, both af a policy on intereſt, and of a wager. 
It ſuppoſes, on the one hand, a beng fide inter. 
eſt in the aſſured. On the other, this intereſt 
does not altogether regulate the amount of the 
underwriter's obligation. There muſt be a real 
intereſt; but a contrivance is fallen upon to ſu- 
perſede the neceſſity of proving the exact amount. 

4. The bad conſequences of every ſpecies of 
gaming, whether by way of wager or otherwiſe, 
need not be inſiſted on. The practice of gaming, 
by the agreeable exerciſe which it affords to the 
mind, tends to engroſs the attention, and to with- 
draw the excrtion of men from uſeful purſuits. 
At the ſame tune, by pointing out a ſpeedy, tho 
hazardous mode of accumulating wealth, it pro- 
duces a contempt for. the moderate profits of 
honeſt induſtry. Theſe are not its worſt conſe- 
quences. Not only does it pervert the activity 
of the mind, but deprave the affections. By the 


frequent and great reverſes of fortune to which 
i, 
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it gives oocaſion, it becomes the ſource of much 
private miſery ; and it is detrimental to the pu- 
blic, by ſuggeſting conſtant Lan to fraud, 
and to/ atrocious crimes. _» 

There are few well regulated —— 
accordingly, i in which gaming has not been laid 
under conſiderable reſtrictions, And by the ordi- 
nances of almoſt all the commercial ſtates of 
Europe, wagers upon mercantile adventures are 
totally, prohibited. No ſupport is given, in any 
extent whatever, to a gaming contract, if it be 
executed in the form of an inſurance ; and 
every inſurance upon expected profit, even in 
oppoſition, to itiue tofe, is conſidered in a very 
unfayqurable point of view. 

The owners and maſters of ſhips,” * a 
Freneh regulation, ſhall not have inſurance 
„made on the freight their veſſels ſhall earn; 
nor merchants on an expected profit of their 
goods ; nor ſeafaring men on their hire 4.” 
4 All inſurances,“ ſays the ordinance of Coning/- 
berg, „on expected gain, wagers, or ſuch like, 
inventions, future freight-moneys,, ſeamens 
„wages, are upiverlally ferdids and declared of 
no force 1 

In Britain ideas leſs ſtrict n entertain 
ed. In particular, the diſtinction between an inſu- 
rance gains en um upon expected 
prof, 


* Ord: of 3 ons of Gali Ge. 
noa, $ toekbolm and France. +. 
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profit, is totally overlooked ; a variety of bar. 
gains of this kind are in Gally practice, and meet 
with full ſupport from the law. Such is the ſpe- 


culation ſometimes entered into, that goods ſhall 


bring a particular price; the inſurance on 
freights; and the agreement by which a factor, 
to whom a cargo is conſigned, inſures his expect. 
ed commiſſion on the ſale of it. | 

It does not indeed appear, that a direct wager, 
however contrary it may be to utility, can be 
conſidered as invalid at common law. In fact, it 
will perhaps be found difficult to draw the line 
between wagers, and other bargains for a condi- 
tional payment or performance. From the Eng- 
| liſh Courts they have accordingly received com- 
plete ſupport, unleſs where prohibited by ſtatute, 
contrary to morality or decency, « or calculated to 
create a prejudice to third parties. 

Independent of the effect that is given, at 
common law, to a wagering contract, it may be 
obſerved that policies of inſurance with the 
clauſe © Intereſt or no intereſt,” were not ne- 


ceſſarily wagers. The aſſured might have an 


intereſt, although, by the contract, the under- 


writer precluded himſelf from enquiring into it. 


From about the time of the Revolution, ac- 
cordingly, wager-policies became common ; and 
being made effectual by judges, they increaſed 
rapidly, along with the advancement of trade, 
and the practice of real inſurance, Thoſe ficti- 


tious inſurances, from the ſituation of mu- 
mo 
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tual truſt and confidence which ſubſiſts between 
aſſured and underwriter, connected, in a pecu- 
liar manner, the power with the temptation 
to fraud; and were therefore, more dangerous 
than common wagers. | 

Beſides this, and the general miſchievous con- 
ſequences attending them in common with all 
other ſpecies of gaming, mercantile wagers had 
another particular inconvenience; that, by in- 
crealing the demand for inſurance, they augment- 
ed the rate of premium, and conſequently the 
expence attending the tranſportation of goods 
to the real trader. Theſe evils called at laſt for 
the interference of the Legiſlature ; and a ſtop 
was, in ſome meaſure, put to the practice by a 
Britiſh ſtatute, 19. Geo. IL. c. 37. 

The preamble ſtates the pernicious conſe- 
quences ariſing from policies, without intereſt ; 
the fraudulent loſs of ſhips and cargoes ; the en- 
couragement of prohibited trade; and the en- 
couragement of gaming. Therefore the ſtatute 
provides, That no aſſurance on ſhips or goods 
*« ſhall be made after the iſt Auguſt 1746, by 
any Britiſh ſubject, intereſt or no intereſt, or 
* without farther proof of value than the poli- 
* cy, or by way of gaming or wagering ;—or 
* without benefit of ſalvage to the inſurer ;— 
and every ſuch inſurance ſhall be void.” 5 1. 

Provided always, that aſſurance on private 
* ſhips of war, fitted out by any of his Maje- 
ſty's ſubjects, ſolely to cruiſe againſt any of 
h wowed cc hie | 
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« his Majeſty's enemies, may be made by or fot 
« the owners thereof, intereſt or no intereſt; 
« free of average, and without behefit of ſalvage 
« to the aſſurer; any thing herein contained ty 
« the contrary notwithſtanding.” 8 2 

Provided alſo, that any merchandiſe or ef. 
+ feQs from any ports or places in Europe or 
„ America, in the poſſeſſion of the Crowns of 
« Spain or Portugal, may be aſſured in ſuch way 
« and manner as if this act had not been made.” 
93. . 

« And be it enacted, that it ſhall not be law- 
« ful to make reaſſurance, unleſs the aſſurer 
„ ſhall be inſolvent, become a bankrupt, er 
« die; in either of which caſes, ſuch aſſurer, 
« his executors, adminiſtrators, or aſſigns, may 
« make reaſſurance to the amount before by 
% him aſſured, provided it ſhall be expreſſed in 
6 the policy to be a reaſſurante.” F 4. 

By the next ſection of the ſtatute, it is enact- 
ed, that * every ſum of money to be lent on 
„ bottomry, or at reſbondentia, upon any Bri- 
e tiſh ſhip bound to the Eaſt Indies, ſhall be 
„ lent only on the ſhip, or on the cargo of ſuch 
« ſhip, and ſhall be fo expreſſed in the bond; 
e and the benefit of falvage ſhall be allowed tothe 
« lender, his agents and aſſigns, who alone ſhall 
« have a right to make aſſurance on the money 
« fo lent. No borrower of money on bottomry 
e as aforeſaid, ſhall recover more by an affu- 

66 rance, 
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+ rance, than his real intereſt, excluſive of the 


© money borrowed.”! 

The exception in this ſtatute with regard to 

private ſhips of war, is obviouſly to encourage 
privateering adventurers. The other exception, 
permitting inſurance, without further proof of 
intereſt than the policy, on Spani/h and Portu- 
gueſs ſhips, is founded on a regulation of thoſe 
countries, by which no foreigner 1s permitted to 
trade between Spain or Portugal, and their co- 
lonies in South America; ſo that all ſuch trade 
muſt be carried on under fictitious names. 
As a farther exception to this ſtatute, it de- 
ſerves notice, that the prohibition is not under- 
ſtood to extend to inſurances on foreign ſhips. 
Theſe are not within the words, and ſcarcely 
within the . evils to be guarded againſt, This 
point was decided in the following caſe, 


THELLUSON again FLETCHER. 


A policy of inſurance was made on all 
goods loaden, dr to be loaden, aboard the 
« ſhips Le Sorgneux, Ia Pucelle, & le Vainqueur, 
all or any of them. The faid goods and mer- 
* chandiſes, by agreement, are valued at —— 
on 25 caſks of clayed ſugar, and 12 hogſ- 
heads of Muſcovados, The policy to be deem- 
ed ſufficient proof of intereſt in caſe of loſs.” 
The ſhips were French property. 

4h Two 
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Two of the ſhips were captured, and the 
other loſt. The defendant had underwritten 
L. zoo, and the jury had valued the damages at 
the ſam inſured, without any evidence of the 
aſſured's intereſt, except the defendant's ſub- 
_ fcription to the policy. 

On motion for a new trial, it was 0 for 
the defendant, that it was incumbent on the aſ. 
fured to ſhew ſome further intereſt ; and an afh- 
davit was produced, tending to prove, that in 
fact the aſſured had no intereſt. It was contend- 
ed for the purſuer, that the preſent infurance 
being on foreign ſhips and property, did not fall 
within the ſtatute Geo. II. prohibiting wager- 
policies. of 

The Court ſaid, that this was not a policy with- 
in the ſtatute ; foreign ſhips not having been in- 
cluded in that act, on account of the difficulty 
of bringing witneſſes from abroad to prove the 
intereſt. The rule diſcharged. Douglas's Re- 
ports, 7th February 1780. 


It was not till ſome time after the ſtatute 
19. Geo. II. formerly mentioned, that the ſame 
prohibition was extended to all other wagers in 
the form of inſurance. Wagering policies, par- 
ticularly on lives, had, it is believed, become ex- 
tremely common, and were attended with the 
general inconvenienceof being a mode of gaming. 
Such inſurances on lives are reprobated altoge- 


ther by many of the foreign mercantile ſtates, 
. : as 
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as dangerous to the perſon whoſe life is inſured. - 


But it is not imagined, that apprehenſions of this 
kind could have much weight under the govern-- 
ment of England. 

With the view, principally, it ſhould ſeem, 
of preventing gaming, all wagers in the form of 
an inſurance, whether on lives, or on any other 
event, are prohibited by a ſtatute, 14. Geo. III. 
cap. 48. 

The preamble ſtates, © That inconveniencies 
had ariſen from wagering inſurances on lives.“ 
It is therefore provided, that no inſurance ſhall 
* be made on the % of any perſon, nor on 
* any other event or events whatever, wherein the 
e aſſured has no intereſt, or by way of gaming or 
« wagering. And every inſurance contrary to 
the meaning hereof, ſhall be null.“ 5 1. 

It ſhall not be lawful to make any policy 
« on lives, or on any other event, without inſert- 
ing the name of the perſon intereſted, or for 
« whoſe uſe, benefit, or on whoſe account, ſuch 


policy is ſo made or underwritten.” 5 2. 


In no caſe ſhall a greater ſum be recovered 


than the amount or value of the intereſt.” 5 3. 


„Nothing, however, in this act, ſhall extend 
* to inſurances on ſhipping and merchandiſe, 
* which may continue to be inſured as former- 
46 ly. ” 5 4. 

This ſtatute has received a general interpre- 
tation, and is underſtood as applicable to every 


Wager 
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wager in the form of a policy of inſurance, ex- 


cept with relation to ſhipping and merchandiſe, 


which had been formerly reſtricted op Pata 


x Geo. . | | 


 Roxpuck D. HAMMERTON. 


This was an action upon a wager in the form 
of a policy, on the ſex of the Chevalier D' Eon. It 
was made ſubſequent to the fatute 14. Geo, III. 
cap. 48. 

The counſel for the plaintiff inſiſted, that the 
ſtatute did not extend to, this caſe ; that it was 
not only not a policy, but the {ubjet-matter it- 
ſelf was incapable of inſurance ; and that the 
nature of the act, not the form of the inſtrument, 
ought to decide. But this was a mere wager re- 
duced into writing, not upon any future contin- 
gency, but upon a fact then exiſting ; and there- 
fore to conſtrue it a policy, within the meaning 
of the ſtatute, would be to extend the act to all 
wagers, when the parties, for greater ſecurity, 
might think proper to reduce them into writing. 

Lord MansFIzLD topped the counſel for the 
defendants, ſaying it was too clear to give them- 
ſelves the trouble. The parties themſelves have 
called it a policy, it is indorſed a policy, opened 
as a policy, and any number of perſons might 
have ſubſcribed it as ſuch. Therefore it is clear- 


ly within the aft, —Per. Cur. Let a nonſuit 
be 
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be beer, . Hil. 18. Geo. WI: 
1 


Another — * Moll 105 . Staples, is ſtated by. 
Mr Park, of a policy on the event of there 
being an open trade between Great Britain 
« and the province of Maryland, on or before 
„th July 1778.” Lord MansFitLp ſaid the 
plaintiff could not recover; I/, Becauſe, having 
no other intereſt than the general concern which 
every man has in the events of war and peace, 
it ſeemed doubtful whether this was an intereſt 
in terms of the act; 2dly, The policy was void, 
not having the name inſerted according to the 
2d g of the ſtatute. Park's Syſtem, p. 491. Note, 


It does not appear, that this liberty of wager- 
ing had ever been allowed with regard to inſu- 
rance from fire. Nay, in theſe infurances, it 
has not only been requifite in all caſes, that the 
aſſured ſhould have an intereſt in the ſubjeR, 
correſponding to the ſum inſured, but it has 
been cuſtomary to provide, by a ſpecial clauſe 
in the policy, that the inſurance ſhall not admit 
of aſſignment. 80 that, although the aſſured 
mould transfer his right in the ſubject, yet the 
inſurance does not become uſeful to his aflignee, 
until the transference is made known to the 
underwriters, and the policy indorſed by them, 


LYNCH v. DALzELL. 
On the 28th July 1721, Richard Ireland took 
out a policy of inſurance from the Sun-fire office, 
upan 
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upon his houſe the Angel Inn at Graveſend; which 
was continued from year to year. After his 
death, his ſon and ſole executor Anthony Ireland, 
brought the policy tothe office, about Chriftmas 
1726, and had an indorſement made thereon, 
that the policy belonged to him; and he paid 

the premium for the ſucceeding year. 


On the 24th Auguſt 1727, a fire happened at 
Graveſend, which burnt the houſe, and the ap- 


pellants, Roger and John Lynch, appeared and 
claimed the inſurance as purchaſers from Antbo- 
ny Ireland. The ufual affidavits were produ- 
ced, that the Lynches had ſuſtained a loſs ; but 
there was no evidence, that Ireland had ſuffered 
any damage by the fire; indeed it appeared, that 
although the fale of the ſubjects had been pre- 
vious to the fire, yet the conveyance of the poli- 
cy had taken place after it, and had been per- 
fectly voluntary on his part. | 

Upon theſe facts, a bill in Chancery, exhibited 
by the Lynches, was diſmiſſed by Lord Chancellor 
King. In conſequence of which they brought 
an appeal. 

It was argued for the aſſurers, that theſe policies 
are not conveyed with the ſubject, as incident 
thereto, but are only ſpecial agreements with 
the perſons inſuring, againſt ſuch loſs or da- 
mage as thoſe perſons ſhould ſuſtain. _ And the 
appeal was diſmiſſed, and the decree affirmed, 
r3th March 1729. 3. Brown's Gaſes in Parlia- 
ment, No. 71. 
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Sappierns' Company v. Bancock. 


* Mrs Strode, leſſee of a houſe, inſured the ſame 


for ſeven years from fire, to the value of L. 400: 
her term therein expired before the policy, viz. 
at Midſummer 1740; on the 6th January follow- 
ing, the houſe was burnt down; on the 23d Fe- 
bruary following, Mrs Strode aſſigned the policy 
to the plaintiffs, who are ground landlords, and 
now a bill is brought againſt the inſurance- office 
for the L. 400. Lord Chancellor ſaid, the que- 
ſtion is, Whether by the aſſignment the plain- 
tiffs are entitled to recover the L. 400? And I 
am of opinion, that the party inſured ought to 
have a property in the thing inſured at the 
time of the inſurance made, and at the time of 
the loſs by fire, or he cannot be relieved. Mrs 
Strode had no property. at the time of the fire, 
conſequently there was no loſs to her; and if ſhe 
had no intereſt, nothing could paſs to the plain- 
tiffs by the aſſignment. If the inſured was not ta 
have a property at the time of the inſurance or 
loſs, any one might inſure upon another's houſe, 
which might have a bad tendency to burning 
houſes ; inſuring the thing from damage, is not 
the meaning of the policy, it muſt mean in- 
ſuring Mrs Strode from damage, and. ſhe has 
ſuffered none.—Bill diſmiſſed without coſts.— 
Eaft. 1745. 1. Wilſon 10. 


5. From the nature of inſurance, as a con- 
tract of indemnity, as well as from the ſtatute that 
has been quoted, it appears very material to 

ſettle 


| 
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ſettle what is ſuch an intereſt as the affured is 
entitled to cover from riſk, by an agreement of 
this nature; ſo that he may not pay a greater 
premium than is ſufficient for his ſecurity ; Nor 
be deprived, in any degree, of that ſafety which 
he is permitted to derive from inſurance. 

In the ft place, it is clear, that the aſſured 
may cover his real property; the ſhip with her 
furniture, and the cargo. And under this head 
fall to be included, not merely the original coſt of 
either of theſe, but all expence incurred with a 
view to the adventure. The whole outfit of the 
ſhip, and the whole expence attending the cargo, 
form an addition to their reſpective values; and, 
in caſe of the adventure failing, are a poſitive 
loſs to the owners. 

The principle, that a perſon is entitled to ſe- 
cure himſelf againſt all poſitive loſs, extends not 
only to the real property on board, and the ex- 
pence of outfit, but to the premium given for the 
inſurance in queſtion. There can be no doubt, 
that a perſon who inſures himſelf, loſes the pre- 
mium he gives for that ſecurity ; and there 1s 
no reaſon why he ſhould not be indemnified of 
this, as well as of any other damage, In fad, 
the expence of inſurance is not materially different 
from the value of ip and cargo. It is a part 
of the coſt attending the adventure; a part 
of the outfit; and it becomes a part of the value 
of the goods at the next market. The premium 
of inſurance, in fact, eſpecially in time of war, 
| may 
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may be a very great proportion of the aſſu- 
red's intereſt, ſometimes 25, 30, nay 60 guineas 

cent.; if. he was not entitled to cover it, he 
would frequently be under a neceſſity of riſk- 
ing more than he could afford to loſe, 

The right of the merchant, accordingly, to 
inſure his premium, has, it is believed, been ac- 
knowledged by all the mercantile ſtates of Eu- 
rope. There are, indeed, one or two of the re- 
gulations of Spain (under Philip IL.) which pro- 
hibit © to inſure the ct of inſurance, upon gold, 
* pearls, Wc. and merchandiſe from the Indies.“ 
But it ſeems hard to ſay, whether this regula- 


tion has ariſen from early and imperfect views, 


or from an intention of checking the extent of 
inſurances upon importations from the Indies. 

At preſent, it is univerſally eſtabliſhed; that 
an owner may cover his premium, as well as his 
ſhip or cargo, with commiſſion, brokerage, and 
all other expences attending the policy. Thus, 
by the ordinances of Amſterdam, it is provided, 
* that goods may be inſured with all charges till 
on board, the premium of inſurance included.“ 

If L. 100, therefore, is to be inſured, at 10 per 
cent, premium, the owner muſt, for his own en- 
tire ſafety, inſure not only L. 100, but likewiſe 
L. 10, which he gives to be ſecure as to the for- 
mer ſum; and one pound, which is the premi- 
um of inſurance for the L. 10. The whole ſum 
to be inſured, muſt be L. 111, or, more accu- 
rately, L. 1113. 

Ff | Not 
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Not only may a merchant inſure his real pro- 


perty, but, in Britain, alfo the profit which he 


is entitled to expect; taking always proper pre- 
cautions to prevent miſtakes as to the nature 
of the intereſt covered. Thus a merchant who 
has a cargo conſigned to him, may inſure his 
commiſſion upon the ſales. This is a profit which 
he has good ground to expect, if the adventure 
arrives. In ſuch a caſe, however, it is under- 
ſtood in practice that he muſt expreſs the in- 
ſurance to be on commiſſion.” 

The general point is well illuſtrated by the 
following deciſion. | 


L Cxas againſt Hucuss. 


The policy underwritten by the defendant, 
was from St Ferdinando de Omoa to London; 
« on goods, Cc. and on the ſhip St Domingo, 
prize to the ſquadron under Captain Zuttrel.” 

Verdict for the plaintiff, ſubject to the opinion 
of the Court on the following caſe. That Cap- 
tain Luttrel commanding a ſquadron, and Colo- 
nel Dalrymple the land forces, proceeded to take 
two regiſter ſhips, one of which, the St Domingo, 
was lying a- float under the protection of Fort 


Omoa ; the fort, ſhip and cargoes, became a joint 


prize to the land forces and ſquadron. That the 
ſhip was loft, with great part of the property on 
board. That the intereſt intended to be covered 
was that of the officers and crews of the ſquadron, 
in the prize. The queſtion was, Whether this 


be an inſurable intereſt ? 
LokD 
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Loxd MansFisLDi—The aſſured certainly did 
not conſider this as an evaſion of the ſtatute 19. 
Geo. II. And the inſurers knew the whole cir- 
cumſtances at the time they underwrote. They 
had been in the Gazette. 

There are here two queſtions; 1½, Whether 
the ſea-officers had an intereſt veſted in them ; 
2dly, Whether they might inſure upon the con- 
tingency of their afterwards obtaining ſuch an 
intereſt, 

The prize-at and proclamation produce an 
actionable intereſt ; they give the navy all the 
« ſhips they ſhall take.” There can he no dif- 
ference between a ſole and a joint capture. The 
expreſſion, © All they ſhall take,” muſt equally 
apply in the one caſe as in the other, to all 
they ſhall be found entitled to by the cap- 
10 ture.“ 

But beſides, the Crown has long been in uſe to 
grant captures to the taker; here the aſſured have 
poſſeſſion, with expectatian founded on univerſal 
praftice. In order to render inſurance a contra 
of indemnity, an intereſt on the part of the afſur- 
ed is neceſſary ; but no particular form of intereſt. 
It is ſufficient, if the contingency be of ſuch con- 
ſequence, that I may be a loſer if it does not hap- 
pen. Mr Holford inſured Lady Lade's not hav- 
ing a ſon; the event deprived him of the chance 
of an eſtate ; and this was an inſurable, though no 
legal intereſt. In Grant v. Parkinſon, it was held 


that the profits of a voyage were inſurable ; an 
agent 


223 NaTturt or an INSURANCE ConNTRACT. 


agent of prizes may inſure his chance of profit ; 
yet in neither of theſe caſes, is there an intereſt 
veſted in the aſſured. The, inſurance is good 
on both grounds &. Judgement for the plain. 
tiff. Eaſt. 22. Geo. III. B. R. MS. 

The ſame point is illuſtrated by the caſe of 
Grant v. Parkinſon, (to be afterwards ſtated 4, 
where the aſſured, who had a contract to ſupply 
the army with ſpruce beer, had procured inſur. 
ance on molaſſes, to the extent of L. 1000, 
being profits expected to ariſe from the cargo, 
in the event of arriving.“ 

This doctrine, however, as was formerly men- 
tioned, is not univerſally received abroad. And 
hence ariſes the prohibition, in ſome of the fo- 
reign ordinances of inſurance on freights. 

An inſurance on freight, is obviouſly in ſome 
degree an inſurance of expected profit, and not 
from pofitive loſs. No doubt, the freight may 
be conſidered as partly correſponding to the 
outfit of the veſſel; for the expences incurred 
in fitting her out, and in laying in proviſions 

and ſtores for the adventure, may be conſidered 
as incurred for the ſake of the freight. At the 
end of the voyage the ſhip's ſtores may be ſup- 
poſed to be conſumed, and the repairs made, 
with a view to the voyage, to be worn out; 
and the owner receives indemnification for 
them 


This caſe likewiſe included a queſtion with regard to 
the effect of average loſs, on a valued policy. See below, 
Part 2. ch. 3-4 2. 


+ See below, id. 
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them 'by the freight. Theſe expences, with 
the intereſt that falls due upon them during 
the courſe of the adventure, may be inſured 
either as a part of the value of the ſhip, or un- 
der the ſeparate denomination of freight. And 
ſo far the policy will ſtill be a contract pro- 
viding againſt a poſitive loſs. But, as there is 
included under the idea of freight, ſomething 
which the ſhip may earn beyond an equivalent 
for the actual outlay, the bargain becomes an 
inſurance upon an expected profit. | 
The ordinances of France and Coningſberg 
prohibiting all inſurance * on the freight which 
« veſſels ſhall earn, and on expected profits,” 
were formerly quoted.—Thoſe regulations, it 
muſt be obſerved, do not prevent the owner or 
freighter from ſecuring himſelf completely from 
poſitive loſs, becauſe he may ſtill inſure his out- 
fit, and the intereſt of his money, under the 
names of ſhip and cargo. And they appear 
calculated to have one good effect, in prevent- 
ing the expence of outfit from being doubly 
inſured. For by the name of freight, is ſome- 
times meant the groſs ſum which the owner re- 
ceives for the ſervice performed by the ſhip ; 
and which contains an indemnification to him 
for his outlaid expences, and for the intereſt 
of money, befides the clear profit he draws from 
the adventure. In this manner the outfit may 
be doubly inſured, once under the name of 
freight, (meaning groſs freight), and another 
time 
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time under the name of ſhip and cargo. An 
impropriety which is effectually prevented by 
the French ordinance. 

In England, where the idea of an inſurance 
on expected profit is admitted in every extent, 
a diſtinction is made between gro/ and nett 
freight, which has the ſame effect of preventing 
a double inſurance on the outfit. 

By nett freight, igmeant the clear profit ariſing 

from the voyage to the ſhip-owner ; what re. 
mains from the ſhip's earnings, after deduction 
of all charges in the courſe of the adventure, 
This ſeems to be alluded to by the ordinance 
of Amſterdam, when it ſays, Freight, and the 
<« ordinary charges, uſually called common ave- 
rage, (deducting men's wages, and other charges 
&* that muſt have been paid out of it if the ſhi 
* bad arrived), may be inſured and recovered 
« ſo far as it can be proved to what the gain or 
* overplus from the voyage would have amount- 
640 ed. 

Suppoſe the groſs freight of a ſhip from Ja- 
maica to London, that is, the: ſum which the 
owners will receive on the delivery of the cargo, 
to be, — - - L. 1000 © o 
The proviſions and outfit, with the 

maſter and crew's wages due to 

them for the voyage, but which 

they would loſe if the ſhip never 

arrived, may be 5 300 © 0 
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L. 700 appears, therefore, to be the nett freight, 
being the ſum which the owners would put in 
their pocket, in the event of the ſhip's arrival. 

Agreeably to this diſtinction, it ſhould ſeem 
that a perſon may inſure all the actual expence, 
with the intereſt of money, in relation to his 
ſhip, by an inſurance on /bip ; but not the ex- 
pected profit he is to derive from the ſhip's earn- 
ings. He may ſecure the expected profit to be 
drawn from his ſhip, by an inſurance on freight, 
being underſtood in England by that expreſſion, 
to inſure his nett freight, that is, his poſitive gain, 
as diſtin from his expence incurred. 

In the ſame manner, he may inſure the whole 
charges attending his goods, by an inſurance on 
cargo. And he may ſecure an expected profit 
on his merchandiſes by a proviſion to that effect; 
the moſt common mode of executing this, is by 
ſpecifying the cargo, and valuing it in the policy 
at ſo much a pipe, hogſhead or ton. 

A reinſurance, though it ſeems to ſuppoſe a ſo- 
lid intereſt in the aſſured, is prohibited expreſsly 
by F 3. of the ſtatute 19. Geo. II. above quoted. 

By reinſurance, is meant, when the underwriter 
withdraws himſelf from riſk by procuring an in- 
ſurance in his own favour. It correſponds to 
bedging in other contracts upon a future chance. 
A reinſarance is carefully to be diſtinguiſhed from 
a double inſurance. The latter takes place where 
the aſured is twice ſecured in the ſame ſubject; 

the 
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the former, where the underwriter in one po- 
licy. becomes the aſſured in another, upon the 
ſame ſubject, with the view of vindrewing him- 
ſelf from hazard. 

The clauſe in ſtatute 19. Geo. II. above quoted, 
had been intended to prevent a mode of gam- 
ing by reinſurance, then in vogue in London, 
Mr Magens conſiders the remedy as a hard one, 
by depriving merchants of the power of with. 
drawing . themſelyes from inſurance ; buſineſs, 
when their circumſtances may render it highly 
expedient. 

But ſurely of all the ſpecies of gaming in 1n- 
ſurance, that now under conſideration is the worſt. 
For as reinſurance is a meaſure ſuppoſed to be fallen 
upon after the commencement of the voyage, or 
after the veſſel has been long at ſea, there is more 
danger of its being ſuggeſted by private grounds 
of knowledge, with reſpect to the hazardous ſitu- 
ation of the ſubje&t inſured. Such a bargain, 
by which a man endeavours to get clear of his 
former engagements, ſeems to convey ſome ſuſ- 
picion of a concealed motive. For this reaſon, 
reinſurances ſuppoſe a higher premium than any 
other kind of policy; and if they were commonly 
practiſed, would tend more than any other, to 
increaſe the expence of inſurance to the real trader. 
The limitations, therefore, made by the ſtatute 
upon this practice, ſeem not inexpedient, and as 
hay: were intended to prevent a concealed mode 

| of 
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of wagering, had probably become neceſſary. 
At the ſame time the exceptions as to death and 
inſolvency, ſeem ſufficiently well calculated to 
prevent hardſhips from ſuch a prohibition. - 

The intereſt of an underwriter to be relieved 
from the hazard of his own contract, is univer- 
fally ſuſtained abroad, as a proper ſubject of in- 
ſurance; and moſt of the foreign mercantile 
ſtates authoriſe Ing by an expreſs regu- 
lation *. | 

There is ancther intereſt which muſt be dif- 
tinguiſhed, and which is in reality very different 
from this, although they have ſometimes been 
confounded ; an intereſt in the [ſolvency of the 
underwriter. Indeed this appears fo totally diſ- 
tint from the reinſurance laſt mentioned, that it 
does not deſerve to be called by the ſame name, 
much leſs to be confidered as regulated by the 
ſame principles, or as falling equally under the 
ſtatutory prohibition of wager-policies. 

A reinſurance is a hedging contract, by which 
the underwriter withdraws himſelf from all riſk. 
An inſurance againſt inſolvency is a contrivance 
by which the aſſured ſtrengthens his former ſe- 
curity, It js difficult to conceive a fairer inter- 


| eſt, or one more clearly actionable than that which 


a creditor has to recover payment of his juſt 

debt. Such a ſecurity is univerſally permitted 

among the foreign mercantile ſtates. And it 1s 

not prohibited in Britain ; for it cannot be with- 
Gg in 

* See Magent, and the commentators, paſſim. 
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in the meaning of the word reinſuraire in the 
ſtatute 19. Geo. H.; neither from what has been 
formerly ſtated upon that ſubject, does it appear 
to be within the miſchief of a wagering contract. 
It is accordingly believed to be a frequent prac- 
_ tice, both in England and Scotland, for the mer. 
chant to inſure the ſolvency of his underwriters; 
and-it-meets with full ſupport from the law. 
Where the aſſured has: lent money on the ſe- 
curity of the ſhip's bottom, this appears a ſuf. 
ficient! intereſt to give validity to the policy, 
Thus, by the Ordinance of Hamburgh, when 
** any perſon lends money upon bottomry, he 
** may make his aſſurance to the full, for e 
ei pal, intereſt, and premium“ . 
| Frange ſeems to vary from the other ſtates of 
Europe in this particular, fo far as to reſtrict an 
inſurance on a bottoinry intereſt, to the princi- 
pal ſum and premium. This proceeds upon their 
notion of preventing an inſurance on expected 
profit. The lenders on bottomry ſhall not in- 
ſure the profit on the ſum lent, under the pe- 
e nalty of the policy being invald, and of cor- 
+ poral-pumiſhment $.2% 
doubt has been ſtarted by Mr MAGENS, 
of which it may perhaps be difficult to find a ſa- 
tisfactory ſolution, Whether an inſurance on a 
unn intereſt- does not fall under the ſtatute 
19. 
* See Ord. F Hamb. No. 930. 'Ord. of Hor. No. 11. of Am 
fterd. No. 531, 532, &c. 
+ Ord. Fr. No. 676, 677. 
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19. Gen. II. as à reinſurance? For the borrow- 
er agrees to pay a high intereſt for the ſum ad - 
vanced. The lender agrees to loſe: the princi- 
pal, if the ſhip be loſt, and looks to the ſhip on- 
ly for ſecarity ; ſo that the lender, in confidera- 
tion of the high intereſt or profit which his 
money is to bear, undertakes the ſea-riſk, and 
inſures the borrower to a certain extent. And 
if the lender gets himſelf N is not the con- 
tract a reinſmance? | 

However ingenious this idea of Mr 3 
may appear, it has met with no attention; an in- 
ſurance on a bottomry or reſbondentia intereſt 
being univerſally admitted in England. The li- 
mitations to prevent gaming in this ſpecies of 
inſurance, a the ſtatute Geo. II. were formerly 
quoted. | 

It only. remains to be okra the when ii in- 
ſurance is made upon ſuch an intereſt, this cir- 
eumſtance muſt be expreſſed. 

In the caſe Glover v. Black, where an inſurance 
had been made ** on goods and merchandiſe,” 
and the intereſt appeared to be a reſpondentia 
bond over the cargo, it was found, that the 
plaintiff could not recover. 3. Burr. 1394. In a 
ſubſequent . caſe, however, it has been found, 
that a reſbondentia intereſt may be covered by an 
inſurance © on goods, fpecie, and effects ;”” ſuch 
being the uſage. Park's Syſtem, p. 13. Gregory 
d. Chriſtie, - 

n- 
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In Scotland no inſtance has yet occurred, in 
which an inſurance on. a bottomry intereſt has 
been made the ſubject of legal diſcuſſion. 

It only remains to ſtate a few caſes, in which 
thans e to be no — intereſt in the 
aſſured. - _ 


\ 
„ Se Kxxr v. Bird. 

- The plaintiff, a ſurgeon on board an Eaſt In- 
diaman, agreed to, pay to the defendant, a paſſen. 
ger.on board the ſame ſhip, the ſum of L. 20 Ster- 
ling, at the next port the ſhip ſhould arrive at, 
provided the defendant undertook, that the ſhip 
. ſhould ſave her paſſage to China that ſeaſon ; 
and in caſe ſhe did not, then that he would pay 
to the plaintiff the ſum of L. 1000 at the end of 
one month after the arrival of the ſaid ſhip in 
the river Thames. Lord MansFitLD and the 
Court of King's Bench, found this to be a wager- 
policy within the ſtat; 19. Geo. II. c. 37. and there- 
fore void. Corwper's Reports, 22d April 1777. 
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Lawsr, and another, againſt BOURDIEU. 


The plaintiffs had lent to Lawſon, captain of 
the Holland Eaſt Indiaman, L. 26,000, for which 
he had given them a common bond in the penal 
ſum of L. 52,000, While he was with his ſhip 
at China, the plaintiffs got a policy of inſurance 
underwritten by the defendant, and others, 
which was in the following terms: At and 
* from China to London, beginning the adventure 

upon 
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upon the goods from the loading thereof on 
« board the ſaid ſhip at Canton in China, &c. 
upon the ſaid ſhip, c. from and immediately 
following her arrival at Canton in China, valued 
«.at L. 26,000, being the amount of Captain 
« Patrick Lawſon's common bond, payable to 
the parties, as ſhall be deſcribed on the back 
« of this policy; “ and in caſe of loſs, 
„no other proof of intereſt to be required 
than the exhibition of the ſaid bond; warrant- 
« ed free from average, and without benefit 
« of ſalvage to the inſurer.” At the head of 
the ſubſcription was written, on a bond as 
above expreſſed.” Captain Lawſon ſailed from 
China, and arrived ſafe with his privilege, (as 
it is called,) or adventure, in London, on the 1ſt 
of July 1777, none of the events inſured againſt 
having happened. The receipt of the premium 
was acknowledged on the back of the policy. In 
1780, the inſured brought this action for a re- 
turn of the premium, on the ground, that the po- 
liey being without intereſt, the contract was void. 
Upon the trial at Guildhall, Lord MaNSTIEID 
directed a verdict for the defendant, on this 
footing, that in pari delicto, melior eſt condi- 
tio poſſidentis ;, which was found accordingly. 
But his Lordſhip having afterwards entertained 
ſome doubt, allowed a motion for a new trial, 
when he returned to his -firſt opinion. The 
preſent, he obſerved, was ſtrictly a gaming poli- 
| cy; 
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ys the plaintiffs-ſay, * we mean to game, but 
<< we. give. our reaſon for it; Captain Lauuſon 
< owes us a ſum of money, and we want to be 
« ſecure, in caſe he ſhould not be in a fituation 
to pay us.” It was a hedge. But they had no 
intereſt; for if the ſhip had been loſt, and the 
underwriters had paid, ſtill the plaintiffs would 
have been entitled to recover the amount of the 
bond from Zawſon. The policy therefore was 
illegal, and the Court will not interfere to aſſiſt 
either party. In pari delicto, Sc. The Court, 
by a majority, diſcharged the . Doug. Rep. 
18th Nov. 1780. 


KvuLeN Ken, and others, againſt Vioxx. 


| Upon a motion by the plaintiff, to ſet aſide 
a a non-ſuit, the following facts were reported by 
e BULLER :— That the inſurance was upon 
goods on board the ſhip Emanuel, at and from 
Falmouth to Marſeilles, warranted a Daniſh ſhip ; 
and on the policy was this memorandum : The 
« following infurance is declared to be on mo- 
« ney expended for reclaiming the ſhip and 
% cargo, valued at the ſum, which. ſhall be de- 
« clared hereafter. The loſs to be paid in caſe 
the hip does not arrive at Marſeilles, and 
« without farther proof of intereſt than this 
« policy; warranted free from all average, and 
« without the benefit of ſalvage.” n 
It appeared that the plaintiffs were proprietors 
of the cargo but not of the /dip. That the ſhip 
originally 
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Riga' on à voyage to Mar fertles, and that an 
inſurance had been effected at Bremen upon the 
cargo for that voyage; in the courſe: of which 
ſhe was taken; and brought into Falmouth by an 
Engliſh privateer. That ſentence of condemna- 
tion had been there obtained, which was after- 
wards reverſed, upon the prize having been 
proved to be a neutral ſhip; but the expences 
of procuring that reverſal were ordered by the 
Admiralty Court to be a charge upon the car- 
go. The plaintiffs» agent accordingly paid the 
ſum of L. 1031, 148. for the expences of re- 
claiming the ſhip and cargo, and immediately 
got the policy in queſtion effecteo. 

In the February following, the ſhip ſet fail 
from Falmouth" with the original cargo on board, 
in the proſecution of her voyage to Mar/eulles ; 
but on the '26th of the ſame month, before her 
arrival there, ſhe was captured by a Spaniſh 
ſhip, and carried into Cruia in Spain; where ſhe 
was again condemned. An appeal was brought 
in the ſuperior court'of Madrid, which promiſing 
to be of long continuance, the cargo was ordered 
to be ſold, and the proceeds to be brought into 
court, to wait the event of the ſuit.-In May 
1783, the veſſel was reſtored by ſentence of the 
court, and the ſurplus of the proceeds, which 
aroſe from the ſale of the cargo, was paid to 
the owners, deducting the expences incurred in 

, * 81 Spain 
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Spain in proſecuting the appeal. After all the 
charges paid, there only remained twenty-ſix 
rix-dollars. - As ſoon as the thip was liberated, 
ſhe ſailed from Ceuta to Malaga, in order to re- 
fit, and having there made the neceſſary repairs, | 
ſet ſail for Bremen, mag in ou voyage was 
loſt. 15100 
The ee made. upon th cargo at Bre- 
men has been paid. 

The declaration e ha: 6 whit the 
« ſhip war proceeding in ber ſaid voyage fron 
** Falmputh 2 Marſeilles, and - before Se could 
arrive at Marſeilles, h was CAPTURED by the 
« Spaniards, and thereby the ſaid ſbip, and alſo 
« the goods and -merchandiſes on board ber, ere 
totally loſt to the plaintiffi.” “ 

Mr J. BuLLER proceeded to lf, that at 
che trial it was objected for the defendant, 
1/t, That this was not an inſurable intereſt; 
and, 2diy, That the plaintiffs could not recover 
upon the policy in this form of declaring, for 
they had ſtated the loſs to have happened by 

capture whereas, though the veſſel was captu- 
red, yet having been afterwards reſtored, ſhe 
might have reached her deſtined port notwith- 
ſtanding the capture, in which caſe the under- 
writers would have been diſcharged by the 
terms of the memorandum : And that he being 
of that opinion, had non-ſuited the plaintiffs. 
After argument by counſel, Lord MAansFIELD 


ſaid, the anſwers to this cafe are deciſive : 
This 
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This is a wagering policy.—The intereſt of 
the plaintiff was money laid out in reclaim- 
ing the cargo. The event inſured was the fafe 
arrival, not of the cargo, but of the ſbip at Mar. 
fſeilles. It is the fame as if the event inſured 
had been the arrival of any other ſhip at Mar- 
ſeilles As this is a wager, the aſſured cannot a- 
bandon their intereſt, although the object of the 
voyage ſhould be defeated by any accident in 
the courſe of it. After the capture, they might 
ſtill have purſued their yoyage to Marſeilles ; 
but did not. 

Wi1LLzs, J,—Doubted whether the plaintiffs 
had not an inſurable intereſt, but was clear 
upon the other points. There was a deviation 
in the veſſel not following out her voyage to 
Marſeilles. And the plaintiff has declared for 
a loſs by capture, whereas the policy might 
have been complied with by the ſhip's going 
to Marſeilles, notwithſtanding the capture. 

ASnuRST, J,—This is a wagering policy; in 
which caſe, the party inſured takes upon him- 
felf to do every thing which the owners of the 
ſhip might have done; and they might have 
directed the ſhip to Marſeilles, —It is alfo cer- 
tain, thae the party inſuring a ſhip to any place 
muſt uſe all due diligence to further her voyage 
thither, | 

BULLER, J. It would be a ſufficient objection, 
that the loſs is averred to be by capture. But 

H h upon 
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upon the merits, although the parties ſeem to 
have had it in view to inſure a real intereſt, they 
have not expreſſed theſe intentions in the poli. 
cy.— The Court is bound to look to the inſtru- 
ment, and cannot help them. The policy is 
not adapted to the real truth of the caſe.—Rule 
diſcharged. Termly Reports. Trin. 1786. 
6. In order to render effectual the different 
ſtatutory proviſions that have been mentioned, 
for the prevention of gaming inſurances, it is 
abſolutely neceſſary, that the policy ſhould, in 
ſome way or other, point out the perſon for 
whoſe benefit the ſecurity is taken. 

To this branch of the ſubject, therefore, be- 
longs the conſideration of that clauſe in the po- 
licy which ſpecifies the name of the aſſured, 
«© AB, CD, and Co. as well in their own name, 
« as in the name of every one to whom the ſame 
© ſhall belong, do make inſurance, and cauſe 
„ themſelves to be aſſured, c.“ 

It is of great moment, in order to prevent 
fraudulent dealing with reſpect to the affured's 
intereſt, that his name ſhould be expreſſed in 
the policy, and not left blank, to be filled up at 
a ſubſequent period. By the foreign ordinances, 
accordingly, it is in general provided, That 
© no aſſurance ſhall be made, if the name of 
the perſon. that cauſes the ſame to be done, 
« ſhall not be clearly and expreſsly mentioned 


in the policy, before any aſſurer under writes 
« it. 
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« it, Nor ſhall a blank ſpace be left in poli- 
« cies, to fill up the name; for in that caſe, the 
« ſame ſhall not be valid, nor the aſſurance of 
any effect &.“ 

The Amſterdam regulation requires, that the 
inſurers ſhould be made acquainted with the 
name of the perſon who gave the order to in- 
ſure. At Stockholm, ©** the name of the aſſured 
« muſt be inſerted in the policy; but any one 
«4 inſuring by commiſſion, may either have his 
« own name inſerted, or that of his conſtituent.” 
Ord. Stockh. No. 1031. 

Hamburgh is believed to be the only ſtate that 
has expreſsly allowed the name of the afſured 
« to be left out, and the policies to be filled up 
to the bearer only.” Ord. Hamb. No. 875. 

In Britain, where there have been very few 
poſitive ſtatutes upon inſurance, it was under- 
ſtood, in practice, that a policy, in which the 
name of the aſſured had been left blank, was 
nevertheleſs a valid agreement in favour of the 
perſon who could ſhow an intereſt at the date 
of the contract. Such policies, however, were 
unuſual; but it was extremely common for the 
broker to inſert his own name only in the po- 
licy, leaving it to be aſcertained aliunde, on 
whoſe account the inſurance was made. 

® Ord. Gen. No. 146. ; of France, No. 665. ; of Konzngſberg, 
No. 773. 3 Copenh. No. 1264. 
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This practice, however, muſt naturally have 
given riſe to frequent diſputes with regard to the 
perſon who had the intereſt at the date of the 
contract ; and it was calculated to fayour col- 
luſi ve dealing between the broker and aſſured. 

By the ſtatute 14. Geo. III. c. 48. F 2., it had 
been provided, that “it ſhould not be lawful 
* to make any policy on lives, or on any other 
« event whatever, without inſerting the name of 


* the perſon for whoſe uſe, benefit, or on whoſ: 


account, ſuch policy is made,” 

This ſtatute did not extend to policies on 
ſhipping and mercbandiſe ; and a further enact- 
ment therefore took place, ſo lately as the 1785. 

The preamble ſets forth, that the making in- 
ſurances on ſhips and effects, without ſpecifying 
the names of the perſons on whoſe account they 
are effected, hath been miſchievous, and produc- 
tive of great inconveniences ; it is therefore 
enacted, that! after 5th July 1785, no perſon 
« reſiding in Great Britain, ſhall make policies 
* of afſurance upon his intereſt in any ſhips or 
goods, without inſerting therein his own name, 
* as the perſon intereſted, or the name of his 
* agent, effecting the ſame, as agent, And per- 
* ſons, not reſiding in Great Britain, ſhall not 
© make. ſuch policies of aſſurance, without in- 
* ſerting therein the names of their agents; and 
every policy underwrote contrary to the true 
** meaning hereof, ſhall be void.“ 25. Geo, III. 
cap. 44. 

This 
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0 This ſtatute is . es, ws the following de- 
Tr $7 a 0 at 0 
5 © Pray and others, ak Epix. 


The plaintiffs, | who lived in Georgia, had for- 
merly been owners of the veſſel inſured, but, be- 
fore May 178 5, had transferred their property 
in her to one Pierce, who reſided in the ſame 
country. The names of the plaintiffs were at 
the head of the policy, which was underwritten 
by the defendant in September 1785 ; and the 
declaration ſtated, that they made it for the be- 
nefit of Pierce, in whom the intereſt was aver- 
red to be, | 

Upon theſe facts, two queſtions aroſe, fire, 
Whether, when an agent effects a policy for his 
principal reſiding abroad, the act of the 25. 
Geo, III. cap. 44. requires, that ſuch agent's 
name ſhould be inſerted eo nomine, as agent? 

2dly, Whether, under the ſame act, it is ne- 
ceſſary that ſuch agent, who effects the policy 
for his princ)pal reſiding abroad, ſhould himſelf 
reſide in England. 

For the plaintiffs it was argued, that the act 
being rigorous againſt foreigners, is unfavour- 
able. That with reſpect to the preſent plain- 
tiffs, it has the effect of an ex poſt facto law, 
as they could not be appriſed of it. With re- 
gard to the firſt objection, it does not appear 
by the words of the act, that in caſe the prin- 
cipal reſides abroad, the agent's name muſt be 
inſerted eo nomine, as agent. The ſecond clauſe 

of 


246 NArunz ov an Inzuxanet CONTRACT, 


of the ſtatute declares, that the name of the agent 


ſhall be inſerted, but that is only deſcriptive of 
the perſon, not of his character. From the pre- 
amble, the a& ſeems intended merely to guard 
againſt the effecting policies in blank. As to the 
ſecond objection, there are no words in the 
ſtatute which require, that the agent ſhould live 
in England. Beſides, by ſigning the contract, 
the underwriter has precluded himſelf from 
taking advantage of the law. 

The counſel on the other fide was ſtopt by the 
Court. 

Lord MaxsrIEID, C. J.— There is no doubt as 
to the conſtruction of the act. It is intended to 
remedy inconveniencies which had ariſen from 
omitting to inſert the names of the perſons for 
whom policies are effected. This is done by 
enacting, that the name of the principal himſel, 
or that of his agent, muſt be inſerted. If the 
agent were not to be named in the policy, eo no- 
mine, as agent, the public would ſtill be left ig- 
norant who the inſured was, and the principal 
intention of the act would be defeated. The 
ſame muſt hold in the caſe of the inſured living 
abroad, who cannot inſure in his own name. 

I am alſo inclined to think the other objec- 
tion good, as to the reſidence of the agent; but it 
is unneceſſary to give an opinion upon this point. 

BULLER, J.— The word agent muſt be taken 


in both clauſes in the ſame ſenſe, -The vies 
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of the Legiſlature requires it. No doubt, that he 
ſhould, by the act, alſo reſide in Britain. 
Per Cur. Judgment for the defendant. Termly 


Reports. Trin. 1786. 


7. Having conſidered the reſtrictions which 
the Legiſlature has thought proper to impoſe in 
relation to wager-policies, and the precautions 
it has adopted, to render thoſe reſtrictions effec- 
tual, we may now return to examine the na- 
ture of an inſurance contract, when conſtituted 
upon a legal intereſt, 

And here a conſideration of importance may 
be recalled to mind ; that a policy upon intereſt 
is a contract of indemnity ; conſequently, the 
amount of the aſſured's intereſt muſt regulate 
the extent of the inſurer's obligation. But how 
is the amount of intereſt to be verified ? This 
leads to examine more particularly the difference 
between an open and a valued policy. 

Where, in the firſt place, the policy is open, 
that is, where the value of the ſubject inſured 
is not fixed by previous eſtimate, the extent of 
the underwriter's obligation muſt, obviouſly, 
be proportioned to what the amount of that in- 
tereſt ſhall appear to be, from evidence. And 
here, it is the actual damage on ſhip, goods and 
freight, that muſt be paid ; the probable value 
of the ſhip at the date of the loſs, with ex- 
pence of outfit; the prime co/# of the cargo, ap- 
pearing by the invoices and bill of loading, with 
charges; and the actual nett freight, if freight 
was inſured. 


But 
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But where the amount of the intereſt is fixed 


by a valuing clauſe, the intention of ſuch pre. 
vious eſtimate is'to ſuperſede all proof upon this 
ſubject; and the prime coſt, or actual Toſs, muſt 
be held as aſcertained by the expreſs pum 
| a parties. 

Much difference of opiticn ſeems to hay 
ariſen, about the conſtruction, and effect, of clauſe; 
of this nature, whenever it appears that the ſub- 
ject has been eſtimated above its real value. 


On the one hand it has been obſerved, that 


the conſequence of an overvaluation, if it ſhall be 
ſuſtained to the whole extent, is to give the aſ- 
ſured an intereſt to deſtroy the ſhip and cargo; 
that ſuch an interpretation, therefore, might be 
exceedingly dangerous, and might open a door 
to many frauds, to the prejudice of underwriters: 

And that, even ſuppoſing the overvaluation to 
have taken place innocently, there is an abſur- 
dity in allowing the aſſured to derive an advan- 
tage from his own error and miſtake, It has 
been therefore urged, with no ſmall plauſibility, 
that valuing clauſes ſhould receive a ſtrict inter- 
pretation : That they ought to be allowed no 
farther effect than merely to eſtabliſh a preſump- 
tion of value, until the contrary be proved. But 
when the underwriter does produce evidence 
that the valuation is erroneous ;—that an over- 
valuation has taken place ;—the miſtake ought 
to be corrected. If the overvaluation appears 


to have taken place bona fide, the inſurance 
ought 
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ougzlůt to be reduced to the real intereſt; if. /Fau- 
dulently, the policy ought to be annulled altoge- 
ther. 

In ſupport of this opinion, foreril foreign re- 
gulations ate produced. Thus, by ordinance of 
France > If the inſured ſues for payment of 
« the ſum inſured, above the value of his effect. 
« or 4ntere/t, he ſhall be puniſhed. —We forbid 
« the making any inſutance or reinſurance on 
goods or effects above their real value, in one 
« of mote policies, under the penalty of ſuch in- 
« ſutänee being invalid, and confiſcatiort of the 
10 goods.“ 5 ; 

By the ordinance of Coning/berg, 50 Ns beben 
is to offer ary thing to be inſured above the 
« legal and conflituted value. If any one, from 
an exger defire of gain, ſhall run the riſk of 
« inſuring a ſhip or goods to a greater ſum than 
« their equitable value, lie ſhall be ſeverely pu- 
« niſhed according to the circumſtances; the 
« inſurance ſhall be void, and the premium fall 
to the inſurer ; but if, by accident, and with- 
* out any evil defignt of the party infured, the 


_ «yalue inſured exceeds the uſual and equitable 


worth of the ſhip or goods, the inſurance ſhall 
indeed remain in its full force; but the in- 
* furers, in caſe of loſs or damage of the goods 
* inſured, ſhall not be bound to pay more than 
their actual worth, and in proportion to the 
* ſum for which they reſpectively bound them- 
* elves; likewiſe what overplus they received 

T 1 1 £4 in 
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l in the premium on account of this abatement, 
* after deduction of a half per cent. they are to 
« return to the parties inſuring.” 

And by the regulations. of Amſterdam, - 10 no 
« valuation in the policy ſhall take place, of thoſe 
« goods and effects, whereof the real value can 
«be produced .“ 

From the ſame conviction of the- danger of 
fraud, i in allowing overvaluations to be effectual, 
we find other nations impoſing reſtraints in this 

reſpect, and eſtabliſhing a preſumption of fraud, 
when the eſtimated ſhall be found to exceed, in 
a certain degree, the real values. Thus the or. 
dinance of Rotterdam (in 1721) ſays, * That in 
« caſe goods be ſent in return for others, and 
the true value of the returns cannot be aſcer- 

«+ tained, then the Chamber ſhall fet a value on 
« them, not exceeding 50 per cent. above the capi - 
& tal ſent out.” By ordinance of Middleburg and 
Copenhagen alſo, ©* Returns from the Eaft Indie: 
« cannot be valued higher than double of the 
capital ſent out.“ 

In England it ſeems alſo to Yea — at 
one time intended to ſubject this matter to 
ſome regulation; and with a view to prevent 
fraudulent overvaluation, it was propoſed, a- 
mong the reſolutions of the Commons, in 1747, 
to end, that in order to a valuation being con- 

| ſidered 

See Mogenc, vol. ii. . 136. To the ſame eſſect we have 
the opinion of Reccus and of that ancient Code, the Con- 
Jn * Mare Barcelona. 
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fidered as the meaſure of a loſs, goods ought to 


be valued, not in general, but particularly, by 


weight, meaſure or package, and each ſort va- 
lued apart. It was propoſed, that no valuation 
on ſhip ſhould be valid, if it exceeded a certain 
proportion of the ſhip's real worth.—Theſe re- 
gulations were never carried into effect; they 
ſhow, however, the ſenſe of mercantile people 
as to the danger of overvaluations. 

But, it may be aſked, do not theſe valued poli- 
cies fall within the ſtatute 19. Geo. II. at leaſt ſo 
far as reſpects the overvaluation ? For although 
they are not wagers altogether, yet are they not 
wagers ſo far as the inſurance exceeds the in- 
tereſt ? 5 5 

It may readily be allowed, that every fraudu- 
lent overvaluation -ought to be attended with 
the penal conſequence of vacating the policy 
entirely. But it cannot be admitted that ſuch 
a circumſtance, if happening by innocent miſ- 
take, ſhauld reduce the underwriter's obliga- 
tion to the real value. By ſuch an interpreta- 
tion, the great object and advantage of theſe 
valuing clauſes, that of precluding a difficult 
and troubleſome proof, would be entirely cut 
off, Every valued policy would afford room 
for endleſs cavils and inextricable litigation ; 


and it would be neceſſary that ſuch inſurances 


ſhould be entirely laid aſide. The policy, there- 
fore, is in practice ſupported to the whole ex- 
tent. 
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tent, although there een babe bee 
an overvalustie. 

At the ſame time it muſt FR ſuppoſed; that 
the aſſured has actually /ome intereſt, and does 
not appear to have made uſe of the valuation 
as a cloak ta a wager; otherwiſe the policy will 
fall under the ſtatute. 19. Ge. IL againſt gaming 
inſurances. We muſt likewiſe ſuppoſe there i; 
8 proof of fraud in the. overmluation in que- 

re d i nin 

But theſe things being wht kur granted, 

it does not ſeem nedeſſary for the aſſured, in 
a valued policy, ta prove the amaunt of his in- 
tereſt, but merely that he had ſuch an intereſt 
on board, as might, in his ſituation, be natural- 
ly eſtimated at the ſum. valued ; nor is it of any 
conſequence, although: the neee aul 
prove ſuch overvaluation. 
It is pretty remarkable, hut this opinion, with 
regard to the import and effect of a valued po- 
licy, which is at preſent entertained in Britain, 
ſeems to have been held very long ago, among 

the mercantile ſtates in as 


Caſe. Vincentia de Medicis procured 1 ook 
upon * grain, by the ſhip La N. S. del Carmine, 
« valued at 8000 ducats.” The veſſel, in the 
courſe of her voyage. Was pillaged by the 


French. 
Upon an action at the inſtance of the aſſured 
before the maritime court of the city of Me/- 


Ana in Sicily, beſides ſome other defences of 
leſs 
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leſs moment, it Was pleaded for the underwri- 
ters, That the veſſel had not been loaded to her 
uſual extent; in conſequence of which, the car- 
go actually on board was at 8000 ducats much 
overvalued: And that if they were liable at 
all on ſuch a policy, they could only be ſub- 
jected to the real ee of the cargo at the 
port of loading. 1 

It was anſwered for Vi nn hots if "iy ori- 
ginal coſt of the gain, the expences of outfit, 
and the intereſt of his money, or, what was the 
ſame thing, the price which the cargo would 
bring at the port of diſcharge, were conſidered, 
there would not appear to be any overvaluation; 
that he was entitled to inſure his expected — 
fits, as well as his poſitive loſs; or if ſuch po- 
licy was not properly an inſurance, it was valid 
as a wager: That the inſurers had precluded 
themſelves from the objection ſtated, by the ex- 
preſs clauſe of valuation in. the policy, and by 
receiving a premium correſponding to the whole 
ſum inſured, 

The Court of Meſſina decided in favour of 


the aſſured, See Roccur. Reſp. 31, Anno 1628. 
In England, the courts of law ſeem, at firſt, to 


have been inclined to open up a valued poliey 
where there was an e wich a 


* Prenz hy Fa ARR, 


On a policy on goods, by agreement valued 
* at L. 600, and the aſſured not to be obliged to 
N - 0 prove 
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« prove any intereſt.” The Lord Chancellor or. 
dered the defendant to diſcover what goods he 
put on board. For although the defendant of. 
fered to renounce all intereſt to the inſurers, yet 
his Lordſhip referred it to a maſter to examine 
the value of the goods ſaved, and to deduct it 
out of the value or ſum of L. 600, at which the 
goods were valued by the agtfement. 2. Vern, 
715. Mich. 1716. 


An oppoſite rule, however, upon this LE 
is now confidered as eſtabliſhed, both by the ge- 
neral opinion of merchants, and in conſequence 
of the doctrine delivered by Lord MANSFIELD 
in the caſe Lewis v. Rucker *, | 
A valued policy,” ſays his Lordſhip, * is 
not to be conſidered as a wager policy, or like 
« intereſt or no intereſt ; if it was, it would be 
void by the act of 19. Geo. II. The only 
effect of the valuation is, fixing the amount of 
« the prime coft, juſt as if the parties admitted it 
&« at the trial. But for every other purpoſe, it 
« muſt be taken, that the value was fixed in ſuch 
« a manner, as that the inſured meant only to 
% have anindemnity. If it be much undervalued, 
the merchant himſelf ſtands inſurer of the ſur- 
« plus; if it be much overvalued, it muſt be 
„ done with a bad view, either to gain, contrary 
« to 19. Geo. I. or with ſome view to a fraudulent 

« loſs; 
This caſe relates more properly to another branch of the 


ſubject, and will be found under the head of Partial Loft. 
Part 2. cb. 3.0 2, art. 2. 
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« loſs ; therefore the inſured never can be allow. 
«ed in a court of juſtice to plead, that he has 
greatly overyalucd, or that his intereſt was a 
« trifle only. It is ſettled, that upon valued po- 
licies, the merchant need only prove ſome in- 
« tereſt, to take it out of 19. Geo, II. becauſe the 
« adyerſe patty. has admitted the value; and if 
more was required, the agreed valuation 
« would ſignify nothing. But if it ſhould come 
« out in proof, that a man had inſured L. 2000, 
and had intetreſt on board to the value of a 
cable only, there never has been, and there 
4 never will be a determination, that by fuch an 
« evaſion the act of Parliament may be defeated. 
There are many conveniencies from allowing 
yalued palicies; but where they are uſed 
merely as à cover to a wager, they would be 
conſidered as an evaſion. The effect of the 
valuation is only fixing concluſively the prime 
coſt; if it be an open policy, the prime coſt 
muſt be proved; in a valued policy it is agreed. 
2. Burr. 1167. May 2. 1761. 


M. Nan v. eine and — 


Robert M. Nair, at Glaſgow, had a veſſel em- 
ployed in the Weſt India trade, commanded by 
his fon James M*Nair. After ſeveral ſucceſsful 
voyages among the Weſt India iſlands, James 
M*Nair ſent information to his father, that he 
was about to ſail from Barbadoes for Virgina, 
with a cargo, the value of * along with 

— the 


256 NarTuar oF An InSURAnce Comiacr. 
the ſhip, would amount to oe L. 1100 cur. 


nr bel ot ifi to uo r ni bo 
Nobert M. Wair got L. 1060 Sesbag inſured 
at Glafpow upon this voyage. The policy was 
o the ſhip Jane, and all and whatſoever kihd 
1 of goods laden or to be laden on board of her. 
The faid goods, body, tackle, c. vuluel at 
L. 1000 Sterling, without furuber account. "Ws 
_ veſſel was loſt off Bermudur. Jon Hing 
It afterwards red, tim the abu 
given by Fames| M*Nair, with regard to the 
value of his cargo; was fulſe. But there was no 
evidence that his father Robert was acceſſdry to 
the fraud. 7amer was aſterwards proſecuted 
for | having: wi/folly. unt the ; but the jury 
acquitted him of that charge; and found him 
only guiky of: having ſent cee 
«with a view ti the anfurances”? it 

The underwriters defended themſelves unt 
a demand of the L. ooo inſured, upon a variety 
of grounds. Two of which were, that this was 

a wager-inſurance ;' und that there had been 
a wilful deviation. But after ſome fluctuation 
in the decifions of the Courts of Scotland upon 
theſe defences, they were both e — 
led upon appeal in 1770. 5 

Another plea of ivinſurery Wis thut as there 
was here an admitted overvaluation; they could 
only be found liable to the extent” of the real boſs. 
Upon this point, the Lords of Seffion pronounced 
the 3 judgment: Find the policy of 
« inſurance 
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inſurance . does not, in this caſe, oblige the in- 
« ſurers to pay the ſums at which the ſhip and 
« cargo were inſured,” but only the real value 
« of the ſhip and cargo; and find the value of 
« the ſhip to be L. 450 Virginia currency.” 
Robert M*Nair brought a ſecond appeal of 
this, among other points, in 1773; and it was 
argued in his behalf, That this is a valued policy 
of both ſhip and cargo, where not only the ſhip, 
but a conſiderable intereſt on board are admit- 
ted to have exiſted. —That under ſuch a policy, 
the aſſured muſt recover the whole ſum in the 
inſurance, as he could not have any claim for a 
return of premium for ſhort intereſt, if the ſhip 
had arrived ſafe.— That in all valued policies, 
the aſſured having ſuch an intereſt on board, as 
to take it out of the meaning of the ſtatute 
19. Geo. II., the conſtant rule has been to take 
the quantum of that intereſt from the value ex- 
preſſed in the policy, without any other proof of 
the quantity or value of the goods. 

The Houſe of Peers ordered and adjudged 
that ſo much of the interlocutors of the 8th 
February, and 21ſt June 1765, as find that the 
policy of inſurance does not, in this caſe, ob- 
lige the inſurers to pay the ſum at which the 
| © ſhip and cargo were inſured, and ſo much of 
the interlocutor of the 13th February 1772, 
* as finds the appellant is not entitled to recover 
* from the reſpondents the L. 1000 Sterling, 
* ſpecified in the policy, but only a ſum equal 
K k * to 
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to the damages he ſuſtained by the loſs of the 
ſhip Jane, and her cargo; be reverſed ®,”” 45. 
6 ou Caſes. Feb, 12. 1773. 


 WitsoN againſt Wont. 


Wil en, and others, owners of a private ſhip of 
war, having got notice that ſhe had. captured 
a Spaniſh merchantman, made inſurance upon 
the prize; which, in the policy ſubſcribed by 
Wordie, and others, the underwriters, was valued 
at L. 20,000, including 20,700 dollars in ſpecie. 
The veſſel, while lying in Lowlandman's Bay, in 
the iſle of Jura, was retaken by a French priva- 
teer, but not before the captors had ſent aſhore 
4200 dollars, which indeed appear to have been 
nearly the amount of the ſpecie found on board 
of the pries. ll 

When the cauſe came from the Court 5 Ad- 
miraltyi in Scotland, before the Court of Seſſion, 
it was pleaded for the inſurers : It is an eſtabliſh- 
ed maxim reſpecting inſurances, that the con- 
cealment or miſrepreſentation, even by miſtake, 
of any ſuch important fact or circumſtance, as 
makes the riſk run different from that un- 
derſtood at the time of the agreement,“ ren- 
ders the policy void. The overvaluation in this 

caſe, 


There ſeems to be another ground of defence on this caſe, 
which was not ſtarted. The inſurance was made upon frau- 
dulent information given by James M*Natr, his father's agent ; 
(See the caſe of Fitzherbert v. Mather.) An aſſured is re- 
ſponſible for the fraud or negligence of the agent, to whole 
advices he truſts in making the inſurance. 


T5. 
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caſe, ſo undeniable, eſpecially as to the dollars, 
evidently increaſed the diſadvantage of the inſu- 
rer's ſituation, or the riſk which they run, and 
ought n to nn an to the * 5 the 
owners. | 

But A tin policy ſhould not thus — an- 
nulled in totum, it ought, at leaſt, in conſidera- 
tion of its object, to be reſtricted to the loſs truly 
ſuſtained. Inſurance is a contract of indemnity; 
and where no damage can poſſibly ariſe, or ſo far 
as no ſubject exiſts on which it may be incurred, 
there is no room for any obligation. Hence the 
defenders are liable according to the true extent 
only of the loſs in queſtion, notwithſtanding the 
overvaluation in the policy. For no man 
« ſhould be allowed to avail himſelf of having 
% oyervalued.” If the error has ariſen, not by 
miſapprehenſion, but by fraudulent deſign, then 
is the contract totally vitiated in reſpect of the 
inſured, whoſe crime falls under the cognifance 
of the law, while the inſurer continues entitled 
to his full premium. Even wager-policies,' as 
they are ſtyled, are expreſsly prohibited by act 
19. Geo. IL The valuing of policies, neverthe- 
leſs, is by no means uſeleſs, as it imports an ad- 
miſſion on the part of the underwriter, which 
ſuperſedes the neceſſity of proof by the aſſured ; 
yet it is evident, that the inſurer is not thereby 
precluded from detecting an-erroneous valuation, by 
a proof to be adduced by. himſelf. 362 


Anſwered : 


i 
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Anſwered : The very purpoſe of valued policier, 
is to remedy the uncertainty of real amount, 
which, on many occaſions, is unavoidable, and 
almoſt always when a prize is inſured before ar. 
rival. It behoves the inſurer indeed, in fpecify. 
ing the value, to be free from any/fraudulent 
deſign. But though an overvaluation ſhould 
happen, if bona fide made, it will ſtand good. 
The ſtatute of Geo. II. was directed only againſt 
thoſe inſurances, in which the inſured has no 
true intereſt ; but enacts nothing with reſpect 
to caſes in which he holds a ſubſtantial property, 
though of leſs vale! than that rated in the po 
n 
The Lord Hailes, Ordinary, havin g reported the 
cauſe, ſome of the judges were of opinion, that 
the ſole effect of the valuation, was to create a pre- 
ſumption, which, however, might be overcome 
by proof; but the majority adopted the argu- 
ment of the owners. 

„The Lords found the underwriters liable in 
terms of the policy of inſurance underwritten 
by them.“ 

In a reclaiming petition, the under writers ar- 
gued thus: Suppoſe the full ſpecified number 
of dollars, viz. 20,700, to have been on board 
and all ſaved, then ſurely to that extent, no 
claim could lie againſt the underwriters. Now, 
in fact, the whole ſpecie really on board, vis. 
4200 dollars, was faved; and what difference 


2 it make, that an additional number which 
never 
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never at all exiſted, had been ſtated by miſtake ? 
Did that create any loſs ? 
On adviſing this petition, with anſwers, in 
which the former argument of bona fides ſup- 
porting the valuation, was again urged, the 
Lords adhered to their former judgment.“ 
Fac. Coll. Dec. 2. 1783.— The inſurers having 
conſulted very eminent Engliſh counſel upon 
this caſe, were adviſed to acquieſce in the judg- 
ment of the-Court. | 

A valued policy has, in every inſtance. of 
overvaluation, ſome degree of connection with a 
wager. In the following caſes, where there 
is a real intereſt, but beſides the valuing clauſe 
there is a proviſion that the policy ſhall be ſuffici- 
ent proof 'of intereſt, it may become a matter of 
conſiderable heſitation, whether the legal or il- 
legal circumſtances of the contract ſhall be held 
to predominate, The queſtion in ſuch a caſe 
muſt depend upon the actum et tractatum be- 
tween parties, at the time of the agreement, and 
whether they meant to evade the ſtatute of 
Geo, IT. 


GRANT againſt PARKINSON. 


A policy was underwritten * at and from 
Surinam to Quebec, upon any kind of goods, 
c. and on the body, &c. of the ſhip; the 
Foods valued at L. 1000, being profits expected 
to ariſe on the cargo in the event of arriving at 
Quebec; and in caſe of loſs, the inſurers agree to 

| Pay 
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pay the 78 3 nm 10 * 
n 99 | 
A verdict was found for the plaintiff but, 
upon the ground that this policy was within ſta. 
tute 19. Geo. II. leave was given to move that the 
vertlict ſhould be ſet aſide, and a nonſuit entered, 
Lord MansrFitLD.—TE have changed my opinion 
from that I — and now 
think that the policy is not void: 5 
Before the ſtatute, valued polis view com- 
mon, and no proof was neceſſary, either of the 
value or the intereſt, whether the words with- 
„ out farther proof than the policy” were add- 


ed or not. After the act paſſed, it was held ne- 


ceſſary, in a valued policy, to prove ſome inte. 
reſt ; and it was competent to the other ſide to 
ſhow that it was an evaſion. But a _ inte- 
reſt was eaſily ſhown. 

What is this caſe? An Aenne we a perſon 
who ſupplied the army with ſpruce beer, on pro- 
fits to ariſe from a cargo of molaſſes, and the 
profits inſured appear to be certain. The policy 
was not meant to conceal the nature of the inte- 
reſt, but to get rid of the neceſſity of proving 
the quantum : I cannot take it out of the com- 
mon caſe of a valued policy. The words of the 
ſtatute are ſtrong, and they ſtruck me fo at 
Guildhall. If it had been a new queſtion, as to 
the effect of a valued policy, the words might 
have occaſioned difficulty ; but all judges have 
conſtrued them as I have ſtated. 


BULLER, 


- 
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BULLERz/J-—The words of the policy are ca- 
able of either of the two conſtructions; the 
queſtion is, which is the fair one? To come at 
that, all the policy muſt be taken together, and 
it is clear, that a real intereſt was meant. There- 
fore the parties were not wagering, and the poli- 
cy not within the act. The Rule diſcharged. 
Mich. 22. Geo, III. MS. _ 

The caſe of Da Cota v. Firth *, was fimilar ; 
in which the goods and merchandiſes had been 
« valued at the ſum inſured, without farther proof 
« of intereſt than the policy.” And the Court 
faid, it was a policy of a peculiar ſort, and of a 
mixed nature, being partly a wager-policy, part- 
ly on intereſt. | But they conſidered it as afford- 
ing a ground of action. 

8. An over valuation, therefore, unleſs frau- 
dulent, is not ſufficient to deſtroy the effect of a 
valuing clauſe, or to cut down the eſtimate which 
parties have previouſly agreed to make of the 
prime coſt, _ 

But in every policy on intereſt, whether open 
or valued, it may happen that the ſubje ſhall 
be overinſured, The merchant, fearing for his 
| ſhip or cargo, and anxious to be ſecured from ha- 
zard, has tranſmitted an order of inſurance to 
different places; and it is unexpectedly filled up, 
at both, to the whole amount of the valued in- 
tereſt, Or, in an open policy, the owner of ſhip 


or 


* 4 Burr, 1966. 
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or cargo may, from miſtake, have eſtimated his 
property at an overvalue, and obtained inſurance 
accordingly. In all ſuch cafes, throwing ſu. 
ſpicion of fraud out of the queſtion, the obli. 
gation of the underwriter muſt be reduced be- 
low the terms of the contract, and made to cor. 
reſpond with the actual amount of intereſt, and 
the real or agreed values of ſhip or cargo. 

A queſtion here ariſes, whether, for this pur. 
poſe, a deduction ſhall be made from all the dif. 
ferent underwriters, in one or more policies, 
proportionally to their ſums ſubſcribed, without 
reſpect to the dates of their ſeveral fubſcriptions? 
or whether the firſt policy ſhall be allowed to 
ſtand, and thoſe of a poſterior date ſet aſide ? 

The foreign ordinances have enforced the lat- 
ter rule, and the preſent practice of Britain has 

adopted the former. | | 

Thus it is provided by the ordinance of Spain, 
In all policies that ſhall be made on ſhips go- 
« ing to the Indies, if more is inſured than the 
„cargo is worth, the laſt underwriters ſhall be 
« ſtruck out, and neither gain nor loſe more 
„than the half per cent. for cancelling the riſk; 
« which ſhall be run by all the remaining inſu- 
„ rers proportionably; and thoſe who have laſt 
« ſigned the policy ſhall be deemed the poſterior 
„ underwriters, although others have ſigned it 
« the ſame day *.“ + 

0 


* Ord. Spain, No. 85. 
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To the ſame effect are the regulations of Ant- 
werp, Florence, Hamburgh, r F _— 
Stockholm, and Genoa. | 

Some of the foreign ftates adopt a diſtinQion 
between the caſes where there have been two ſe- 
parate policies, and that where there is an over- 
inſurance in one policy. In return of pre- 
« miums,” ſays the regulation of Amſterdam, 
« as alſo in averages and loſſes, the inſurers who 
have underwritten one and the ſame policy, 
although it be with difference of dates, ſhall 
4 ſhare equally z—but if more than one policy 
« is employed and underwritten for one and the 
« ſame parcel of goods, or the ſame intereſt, 
then the firſt policy in date, without regard- 
«ing that which is ſubſequent, ſhall ſubſiſt to 
the amount of the ſum inſured for the value 
« of the goods and effects; and the reduction 
« ſhall fall upon the policy of latter date, as 
« well in the caſe of returns of premium, as of 
* averages and loſſes .“ | 

The law of Bilboa ſeems to enter into the 
ſame diſtinction. There is, in fact, ſomething 
plauſible to be ſaid in favour of the practice of 
annulling thoſe inſurances that are poſterior, and 
ſupporting thoſe that are prior in date. It may 
be argued, that if the bargain turns out advan- 
tageous, thoſe who are firſt in date, have a jus 
quefitum to the full benefit of their contract, of 
which they cannot -be deprived by any ſubſe- 

LI quent 

* Ord. Amſt. No. 535- 
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quent act of the aſſured. And upon the ſame 
principle they muſt be liable for the loſs, if the 
bargain be unfortunate. Beſides, à contrary 
rule may open a door to much colluſive dealing 
upon the part of the aſſured; enabling them to 
hedge, and to withdraw themſelves from their 
firſt bargains, by ſubſequent policies of a frau- 
dulent nature. | 

The fame rule ſeems anciently to have been 
eſtabliſhed in England. Gerard Malynes tell 
us, that when merchants cauſe a greater ſum 
to be affured than the goods are worth, or 
« amount unto, when they are laden into any 
« ſhip which is expected homeward, making ac. 
% count that their factors will ſend them great- 
« er returns than they do; in this caſe, the 
« cuſtom is, that thoſe aſſurers that have 14 
« ſubſcribed to the policy of aſſurance, bear not 
« any adventure at all, and muſt make reſtitu- 
e tion of the premium by them received, abating 
„one half in the hundred for their ſubſcription ; 
« and this is duly obſerved; and ſo a law not 
*« obſerved is inferior to a cuſtom well obſerved.” 
Of this rule, the author now mentioned, ex- 

preſſes great approbation, by calling it, in the 
language of the period when he wrote, © a rar? 
+ cuſtom of inſurances &.“ 

By the modern practice of Britain, however, 
it is perfectly eſtabliſhed, that in caſes of double 
or over-inſurance, every underwriter, firſt - 

laſt, 


Lex Merc. 112, See alſo Molloy. 
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laſt, ſhall be reduced proportionably, without 
regard to the order of their ſubſcriptions, or the 
dates of the policies; they being always allowed 
to retain one half per cent. on the deficiency 
of intereſt, as a conſideration for the trouble of 
keeping an account of the en, and can- 
celling the riſk. *. 12 5 

In Mr Maczn's eſſay, we meet with ſome 
very judicious exceptions, which that intelligent 
author propoſes to make, from the Britiſh rule 
now laid down, Theſe are of ſufficient import- 
ance to deſerve notice, and they cannot be bet- 
ter ſtated than in the author's own words. 

When a {pace has intervened between ſhip- 
ping and ſhipping, inſuring and inſuring, the in- 
ſurer who ſtood alone, for a while, expoſed to a 
riſk, upon the goods fir/# ſhipped, ſhould not at- 
terwards be put on. a level with thoſe who un- 
derwrote later, and for whoſe riſk goods were 
later ſent aboard, or not ſent at all. At London, 
it is commonly inſiſted, that all who have in- 
ſured on goods expected for one and the ſame 
perſon's account, without particulariſing them, 
whether they be comprehended in one or more 
policies, and underwrote ſooner or later, ſhall 
contribute equally to any loſs, or receive a re- 
turn of premium, if over-inſured ; which would 
be juſt and right, if all the ſeveral policies had 
been ſigned before any goods went on board, 
but not otherwiſe.” 


„For 


* To the ſame eſſect, ſee the Ordinance of Rotterdam. 
No. 267.—In Magens, v. 2. 
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«+ For a proof of this aſſertion, let us ſuppoſe, 


that a perſon who expected goods from Cadiz 


in the ſhip B, to the value of L. 5000, infured 
L. 2000 proviſionally at the London Inſurance. 
office, under the general term of goods, before 
he knew of any goods being ſhipped; on his 
receivin 8 advice, ſome time after, that the value 
of L. 2000 was gone on board, he got L. 3000 
more inſured by the Royal Exchange Inſurance- 
company: Now we maintain, that L. 2000 
value of the goods firſt ſhipped, ought to be ap- 
plied to the London Inſurance- company, and 


not mixed with the goods loaded f for it is 


poſfible, that the ſhip B might have periſhed in 
the bay of Cadiz, with only the firſt ſhipped goods 
on board, and before the reſolution was taken 
in London to increaſe the inſurance z conſequent- 
ly the Royal Exchange Company would” 1 not 
have been comprehended in the ſaid loſs x. 

When an infurance'is intended to be Ke 
both abroad and at home, an explanation in 
the policies on both ſides, which ſhall have the 
preference, or ſtand good firſt, is a very material 
circumſtance, becauſe this cannot be decided by 
the dates alone; for inſtance,” _ 

« A perfon refilivia at Hamburgh, had the 
value of 10,000 rixdollars, or L. 2400 Sterling to 
ſhip for Liſbon, and had actually loaded, on the 
xſt of Fuly, to the value of L. 4000 rixdollars; 
whereupon he gave an order that day to his cor- 

reſpondent 
2 Magen, 91. EY 
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reſpondent in London, to get inſurance done for 
L. 1000 Sterling, without an y limitation, either 
in premium or-ciroumſtances 3-and on the ach 
of July; he got inſured at Hamburgh the remain- 
ing L. 1400, or 17, 500 marks, though he had 
not then ſnipped more than the firſt mentioned 
4000 rixdollars, or 1 2000 marks; and the 5th 
of July, ſome circumſtances oectirred, that indu- 
ced him to alter his deſign, and to reſolve on 
ſhipping no more: —Now, the query is, Who 
ought to make a return of premium according | 
to the ſenſe of the Hamburgh ordinance ?—To 
which we reply, That notwithſtanding the un- 
derwriting of the London inſurers muſt be of a 
later date than that of thoſe in Hamburgh, who 
underwrote the sth of July, becauſe the order 
ſent to London on the 1ſt of July, could not poſ- 
ſibly arrive there before the 7th, and therefore 
the underwriting in London could not be before 
that or the next day; yet we are very clear; that 
n the inſurance in London, though later in date, 
e ought to ſtand good before that made at Ham- 
al burgh ; for, if between the 1it of July, when the 
y order for inſurance was ſent to London, and the 

4th of the ſame month, when it was made at 
e Hamburgh, the ſnip had been burnt, this laſt 
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0 mentioned inſurance would not have taken place; 
e and conſequently that done in London, on the 
3 order given the iſt of July, muſt have borne the 
r. entire loſs of theſe jir/t ipped goods: Therefore 


we think it is evident, that the return of pre- 
mum 
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mium ought to bg; 1050 by en, in. 
ſurers &.“ | {7 
In Britain, as 5 _ Wee it Wade. 
ed by modern practice, that a deduction ſhall 
be made from the ſubſcription of every different 
underwriter on the; ſubject inſured; and this, 
whether the error as to the amount 'of intereſt 
has taken place in one, or in different policies; 
and whether in a double, or an overrinſurance, 
But although it is elear that the aſſured ought 
to be prevented, from receiving more than, a juſt 
ſatisfaction for his lals, yet it may be.a queſtion 
whether he can only ſue each underwriter for 
his rateable proportion of the actual loſs; or 
whether he may, in the. firſt inſtance, ſue upon 
either policy, or any of the underwriters, to the 
whole extent of their ſubſcription, leaving it to 
them to procure recourſe againſt, their fellows. 
And here we may diſtinguiſh. between an over- 
inſurance and double inſurance, | 
An over-inſurance takes place in every in- 
ſtance where the aſſured procures inſurance to 2 
greater extent than his real intereſt; as when 
he is not aware of the preciſe value of his ſhip 
or cargo; when, after a policy is underwritten, 
the goods are /hort-ſbipped, or a part of them, 
before the commencement of riſk, relanded : or 
where the merchant, afraid of not procuring, at 
one place, inſurance equivalent to his whole 
property , 
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property, ſends an order to more places than one: 


It may happen either in one or more policies. 

A doubir infurance is where the aſſured not 
thinking his ſecurity: ſufficĩent from one policy, 
opens another on the very ſame ſubject. It oc- 
curs prineipally in two caſes; where an aſſured 
is doubtful of the reſponility of his firſt under- 
writers; or where he is doubtful whether the 
hazard undertaken in the firſt policy be ſuffici- 
ently extenſive. 

The former is intended as a \fingls ſecurity for 
a number of ſubjects, a part of which are diſ- 
covered not to exiſt. The latter is meant as a 
double or additional ſecurity for one ſubject. A 
merchant procures inſurance on 40 hhds tobac- 
co; it appears he had only 20 Hd; the inſu- 
rance upon the other 20 is null, as upon a ſub- 
jet that does not exiſt; this is an over- infu- 
rance, But ſuppoſe a eee to have got in- 
ſurance from A. B. on his cargo, which he 
knows to confiſt of only 20 hhds, he is afraid of 
A. B's inſolvency ; he therefore goes to C. D. 
and inſures the very ſame 20 hhdt. Or ſuppoſe 
he has inſured them, © warranted from capture,” 
a war breaks out, and he wiſhes to be more ful- 
ly ſecured; he therefore procures a ſecond inſu- 
rance on the ſame merchandiſes, without any 
luch warranty ; this is a double infurance. 

A double inſurance is a valid contract, to the 
effect of procuring an additional ſecurity to the aſ- 
ſured, It is meant, however, to conſtitute a /e- 

curity 
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curity only ; there is but one ſubject. loſt, and 
therefore the aſſured can recover only one. ſatiſ. 
faction. But it is a queſtion, whether either ſet 
of underwriters ſhall be ſubjeted to, or able to 
pay the loſs ; therefore each ſet eventually run; 
the whole riſk ; they are both therefore entitled 


* 


to keep the whole premium. wit 

Hence it follows, that, in a double inſurance, 
the aſſured is entitled to exert his option, upon 
which of the policies he ſhall inſiſt for indemnifi. 
cation, to the extent of the ſums underwritten 


in either. And when the aſſured has recovered 


an entire ſatisfaction upon the one policy, the un- 
derwriters, who have paid more than their ſhare 
of the real loſs, have an equitable action 
againſt their fellow-inſurers, to recover, accor- 


ding to their ſeveral proportions, in the ſame 


anne * 
action. | | 


NzwBY 2 Rein, 

It was ruled by Lord MansFitLD, C. J. and 
agreed to be the courſe of practice, that, upon a 
double inſurance, though the aſſured is not en- 
titled to two ſatisfactions, yet, upon the firſt ac- 
tion he may recover the whole ſum inſured, and 
may leave the defendant therein to recover a 
rateable ſatisfaction. - Blackft. e p. 416. 
After Eaſter, 3. Geo, III. B. R. 


In 


—_ > UW DP V» 7”. cos 


- 


, r a As Jy OO. _:-: 


. 


Or DovBLz anD OveR-INSURANCES. 273 


In two caſes, Rogers v. Davis , and Davis v. 
Gildart , (reported by Mr Park,)—Rogers had 
procured inſurance firſt at Liverpool, and after- 
wards at London, in two ſeparate policies from 
Newfoundland to certain ports in the Weſt In- 
dies. The defendant, Davis, an underwriter in 
the London policy, to the extent of L. 200, re- 
fuſed to pay above L. 124, upon the ground that 
the Liverpool inſurers ought to bear a ſhare of 
the loſs. The plaintiff inſiſted that the defend- 
ant muſt pay the whole of his ſubſcription, be- 
cauſe the voyage had been altered on the other po- 
licy ; and therefore the Liverpool underwriters 
could be ſubjected to no part. There was a 
verdict for the plaintiff, with liberty for the de- 
fendant to ſue the Liverpool underwriters, if he 
thought fit. 

Davis accordingly did ſo, Gildart, an inſurer 
on the firſt policy, pleaded that the London in- 
ſurance was a reaſſurance, and illegal, and that 
the plaintiff, having formerly neglected to ſtate 
this defence, could not recover-againſt him. 

Lord MansFIELD ſaid, If there be here two 
ſecurities for the loſs, there can be no doubt that 
the aſſured may bring his action againſt either. 
And, if the whole money be recovered from the 
one, he may ſeek recourſe for a proportion a- 
gainſt the other. This is not a reinſurance, but 
a double inſurance. The plaintiff had a verdict. 

M m In 


Mich. Vac. 17. Geo. III. | 
+ Eoft. Vac. 17. Geo. III. At Guildhall. 
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In over-infirance, however, the eaſe is very 
different. There are not two ſecurities for one 
ſubje& ; but an inſuranee on different ſubjects, 
a part of which are diſcovered to be nonentities. 
80 far as reſpects the overplus, therefore, the con. 
tract is null; the inſurer never runs any riſk ; 
- and cannot retain the ſurplus premium. Above 
the extent of intereſt, he is under no obligation 
whatever. In caſes of over-inſurance, therefore, 
whether in one or in different policies, a deduc- 
tion muſt, in the firſt place, be made, from dif. 
ferent ſubſcriptions z and then each underwriter 
may be ſued for his proporrionabye ſhare of the 
loſs. © 

Although no man can reeover more than 
once for the thing loſt, nor more than its Fal or 
eſtimated value, yet the ſame, or different per- 
ſons may ſecure a variety of different intereſts 
in the ſame thing, The following caſe relates 
to this point, and ſerves to illuſtrate the whole 
ſubject of double inſurances, 


 Gopin v. the LoxnyoN ASSURANCE po 
The material facts of this caſe, as ſtated by 
Lord Mansr1tLD, in delivering the opinion of 
the Court, were as follows. 
Mr Meybohm of St Peterſourgh, had dealings 


with Mr Amyand and Co. of London, and was in- 


debted, on the balance of accounts, to that Compa- 
ny. Amyand and Co. ſent a ſhip to Mr Meybobm at 
St Peterſburgh, to fetch certain goods. — Meybobm 


— 
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ſhipped the: goods, and promiſed to ſend the bill 
of lading by the next poſt, but never did. After- 
wards, in Auguſt 1750, Amyand and Co. got in- 
ſuranee from private underwriters, for L. 1100, 
on the ſhip, tackle and goods, at and from 
London to St Peterſburgh, and back again to 
London; and of this ſum L. 500 was declar- 
ed to be on eleven fixteenth parts of the ſhip, and 
the remaining L. doo to be en goods, Between 
the 26th Auguſt and 28th September 1756, Mr 
Anyand had inſured L. 800 more with other pri- 
rate inſurers, upon goods only, at and from St 
Peterſburgh to London.? 

About the 27th of October, he received * 
ter from Meybohm, dated at St Peterſburgh, 2d 
September 1756, mentioning what goods he 
meant to ſend them, direQing them to get inſu- 
rance thereon, and to place the goods and inſu- 
rance to a particular account; ſpecifying alſo 
ſome iron, which was for Mr Amyand's own ac- 
count. On the 28th, agth and goth October, Mr 
Amyand accordingly got inſured L. goo more, 
with other private inſurers, on goods only, at 
and from the Sound to London. 

Meantime, Meybohm having ſhipped the goads, 
indorſed the bills of lading to one Mr John 
Tamez in Moſcow, who, on the 7th of October 
1756, wrote to his correſpondent, Mr Ubthef, 
in London, to inſure theſe goods: In this let- 
ter, he deſires Mr UhthoF to inſure the whole, 
that he, Tamez, might be ſure in all events; 


for he ſuſpected, that theſe goods were intend- 
«eq 
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„ed to be conſigned by Meybobm to ſomebody 
« elſe, and perhaps might be inſured by ſome 
other perſon ;” and he ſays, they were tran. 
ferred to him in conſideration of his being in 
advance to Meybohm more than their amount. 

This letter from Mr Tamez, with theſe direc. 
tions to inſure, was received by Mr Ubhthoff on 
15th November 1756; he accordingly applied, 

through the medium of Godin, the plaintiff, to 
the defendants, the London Aſſurance Company, 
who, on the 16th November 1756, being appri- 
ſed that there might be another inſurance, never. 
theleſs made that in queſtion for L. 2316 on the 
good, at and from the Sound to London. The 
goods were loſt in the voyage. 

The queſtion is, Whether the plaintiff is en- 
titled to recover the whole loſs from the preſent 
defendants, or only the Ba from them, and the 
remainder from the underwriters of Mr Amyand! 
policy ?—A verdict has been found for the whole, 
ſubject to the opinion of the Court. 

Firſt, To conſider it as between the inſurer 
and inſured, the inſurer ſhould pay the whole, 
having received a premium for the whole riſk. 

But as inſurance is a contract of indemnit) 
merely, a man cannot recover doubly for the 
ſame loſs; and if he inſures the ſame ſubject 
twice, either in his own name, or by the inter- 
vention of any other perſon, and recovers the 


whole from one inſurer, this inſurer ought 
ſtan 
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ſtand in the place of the inſured, to receive con- 
tribution from the other who was equally liable. 
It has been ſaid, that the indorſement of the 
bills of lading transferred Meybobm's intereft in 
all policies by which the cargo affigned was in- 
ſured ; and therefore Tamez, as the aſſignee of 
Meybohm, has a right to Mr Amyand's policy, 
and may recover the money infured ; and even, 
he may bring trover or detinue for the policy it- 
ſelf; and hence it is urged, that he may have a 
double ſatisfaction. 

But different people may inſure different in- 
tereſts on the ſame bottom.— And here Mr Amy- 
and had an intereſt of his own, diſtinct from that 
of Meybohm.-—He had the ſhip ; and he had a 
lien upon the goods, as a factor to whom a ba- 
lance is due; and he had inſured L. 1900 on 


both, before he got any inſtructiont from Meybohm. 


It does not appear, that even his laſt inſurance 
in October was made as agent for Meybobm. 

But ſuppoſing Amyand had made his inſu- 
rance as factor for Meybohm ; yet, even then, 
Tamez can never come againſt the underwriters 
upon Amyand”s policy, for his own benefit; for 
Mr Amyand, as factor for Meybohm, is a credi- 
tor of Meybobm' s, upon a balance of accounts be- 
tween them; he is in poſſeſſion of the policy, 
and has a lien upon all goods of his principal, 
ſo long as they remain in his Peſſeffon. Kruſer 
et al. v. Wilcox et * 

Beſides, 


278 Natvkz or 4n IxsUnaNcR CoNtRACT. 


Beſides, the defendants underwrote, knowing 
that there might be another prior inſurance, tind 
took a premium for the whole riſk.-—It would be 
hard to make the plaintiff ſeek his redreſs from 
Amyand's underwriters, againſt whom it is doubt. 
ful, if he would recover at all, or, at leaſt, with. 
out expence.— This is not, therefore, a double 
inſurance, although there are two inſurances; 
for theſe are not upon the ſame ſubject, _ 
Mr Tamez is entitled to receive the whole 
from the defendants upon their policy; and 
they will have a right, in caſe he can claim any 
thing under Mr Amyand's policy, to ſtand in 
| his place for a contribution to be paid by the 
underwriters to them; but ſtill they are obliged, 


in the firſt place, to pay the whole to Tamer. 


Judgment for the plains. 1, * * Feb. g. 
n 


80 much with u e een be 


tween policies, in reſpect of the aſſured's in - 


tereſt in the ſubject; the diſtinction between 
wagers and proper inſurances ;—the reſtriction 
of gaming policies, with the means adopted to 
render thoſe reſtrictions effectual ;—the circum- 


ſtances that conſtitute an inſurable intereſt ;— 


the mode of aſcertaining the amount of this in- 
tereſt, by ſubſequent evidence, or by previous 
eſtimate :—and the effect of double and over- 


inſurance. 
| SECT. 
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Oy II. bh = ; are the. Obligation of the 

Underwriter is affedied by the Nature and Extent 

of the Loſt. 
The amount to- which the underwriter i is li- 
able, muſt obviouſly depend not only upon the 
extent of the aſured' t intereſt, but alſo on the 
amount of damage and le, ſuſtained in the ad- 
venture. 

And here two different kinds and degrees of 
loſs may be diſtinguiſhed : A total and a par- 
tial one. Concerning each of theſe, there ariſe 
ſeveral queſtions of conſiderable difficulty and 
importance. 


Aux. I. of roral Laſt and its Effect. 


Every inſurance policy contains a clauſe, by 
which the aſſured are entitled to labour for 
the preſervation of ſhip and cargo.” But 
without any ſuch expreſs ſtipulation, there ſeems 
to lie an implied obligation upon the aſſured, to 
exert themſelves, in every reaſonable way, to 
the utmoſt of their power, in proſecuting and 
promoting the adventure inſured. Inſurance 
may be confidered, in one view, as a fort of co- 
partnerſhip between the contracting parties, in 
which the underwriter entruſts to the aſſured 
the ſole management of their common concern. 
The aſſured has the intereſt of others as well as 
himſelf, to manage; and it is an intereſt which 
the underwriter purchaſes for a valuable con- 
ſideration. The affured is therefore bound to 

ſtrict 
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ſtrict diligence : © InaQtivity in ſuch a caſe,” 
ſays Valines *, © would be fraudulent,” + - 

But this obligation upon the aſſured, extend; 
only a particular length. After damage has been 
ſuſtained to a certain amount, there may be rea. 
ſon to conclude, that the adventure ought. to be 
laid aſide; that any farther proſecution of it 
would be productive of diſadvantage to all con- 
cerned ; that the expence attending it would go 
beyond the profit. In ſuch a caſe, the aſſured 
muſt have it in his option to * aſide the 
voyage. 

While he exerts himſelf i in counteraRting the 
effets of unfortunate accident, and incurs ex- 
traordinary expence, by endeavouring, with any 
reaſonable proſpect of ſucceſs, to carry on the 
adventure, he has, undoubtedly, from natural 
equity, a claim for ſuch expence againſt the in- 
ſurer, cujus in rem verſum eſt. There is not on- 
ly room for a preſumption of tacit con/ent, on 
their fide, to ſuch meaſures, but, in many caſes, 
they may reap actual benefit by the afſured's 
diſburſements. 

Several ſtates have 8 wiſhed to ſtrength- 
en and extend this claim. In the old Ham- 
burgh policy, there was a clauſe empowering 
and deſiring the aſſured to act for the inſurers, 
«« Be it with profit or loſs.” The Amſterdam 
and Stockholm policies give ſtill more power 
« That it ſhall be lawful for the aſſured to ad 


& according to their Judgment, to ſell the goods 
« ſaved 
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« ſaved, and diſtribute the produce, without the 
« ;nſyrers- conſent. The inſurer ſhall pay all 
charges, whether any thing be ſaved or not, 
and ſhall not be allowed to object to the aſſur- 
« ed's accounts, given upon oath.” There is 
perhaps danger in veſting the aflured with a 
power ſo extenſive, - . 

But after, from loſſes and — — it is 
reaſonable to conſider the voyage as defeated; 
there appears no equity or common ſenſe in fub- 
jecting the inſurers to any farther expence, to 
which, if upon the ſpot, they would not have 
conſented, and. which can no longer be incurred 
for their advantage. If the owner perſiſts in the 
adventure beyond a certain point, he ſeems to 
be cut off from any claim for the additional ex- 
pences ſuch obſtinacy may occaſion. And it has 
been doubted how far a court of law ought to 
ſuſtain his action againſt the inſurers, to a greater 
extent than the value of ſhip and cargo. 

It is held by Yalnes, that, although what the 
aſſured doth for the recovery of ſhip and goods, 
is ſuppoſed to be done in name of the inſurers, 
and for their account; yet his reimburſement of 
charges ought to be limited to the value of the 
effects recovered, unleſs the inſurers ſhould give 
him ſpecial authority. 2. Fal. Com. 99. This 
appears a hard limitation: Perhaps it ought not 
ſo much to be conſidered, what is the actual va- 
lue recovered, as what there was a a — 
proſpect of recovering. 


Nn * On 
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On the other hand, the aſſured, in ſuch cir. 
cumſtances, when the continuance of the voyage 
would no longer be for his own intereſt; when 
it might, in all probability, be detrimental to 
the inſurers themſelves, may refuſe to make any 
farther uſeleſs exertions in the proſecution of the 
adventure, and he may come upon the under. 
writers for the whole inſured values, and for the 
expences already uſefully incurred. 
At the ſame time, as the infurers may per- 
haps entertain a better opinion of the adventure, 
and as there may ſtill remain ſome part of the 
value of ſhip and cargo, he cannot retain theſe 
in his own hands, while he obtains complete in. 
demnification, by his action upon the policy, 
He muſt make a ceſſan or — * tis i in- 
tereſt, to the underwriters. + © 
As this power to abandon, in order e re- 
courſe againſt the underwriters for a total loſs, 
is calculated to favour the aſſured, who are, by 
that means, ſecured from the riſks of a doubtful 
or unproſperous adventure; if the aſſured ſhall 
chuſe to relinquiſh this advantage, they have it 
in their power to perſevere in the voyage. It is 
in the option of the aſſured whether to abandon 
or not . 
It would be in the higheſt FOG eben 
however, and abſurd, if the aſſured could aban- 
don, without aſſigning the failure of the voyage 
as a reaſon for ſuch conduct. It would be re- 
lieving him entirely from the obligation to dili- 
gence 
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power, whenever he choſe, to convert into a to- 
tal loſs, what might otherwiſe be a partial one, 
perhaps of a trifling nature: Neither can he 
abandon in part; for a — im- 
plies a partial, not a total loſs. F 

The. underwriter, it has been nnd; can- 
not oblige the aſſured to abandon: But, ſurely, 
by offering to pay a total loſs, he can prevent 
any further expences from being incurred, above 
the amount inſured. I know not of any au- 
thorities, by which this point is clearly eſtabliſh- 
ed; but the rule ſeems highly expedient, and 
highly equitable; as it puts the aſſured and un- 
derwriter on an equal footing. I Ni 

Whatever nee Ane con- 
ſtitutes a total los, with reſpect to the obligation 
of the under writers. And here, as damage is a 
matter which admits. of various degrees, it ſeems 
difficult to lay down a general rule, what pre- 
ciſe degree of loſs ſhall; in all-caſes, . entitle the 
aſſured to relinquiſh the adventure. Upon this 
lubje, inſurances upon intereſt, wager policies, 
and inſurances on privateers, or on a cruiſing. ex- 
pedition, may deſerve. a ſeparate examination. 

I. And, firſt, In common policies upon intereſt, 
whether valued or not, it ſeems to be eſtabliſhed, 
that a total loſe, or what ſhall entitle-the aſſured 
to abandon, does not require the total wreck, 
capture, or deſtruction, in any other way, of the 
hulk of the ſhip, or of the cargo, in a literal ſenſe. 


Were this the caſe, it would be impoſſible that 
a 
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a loſs could ever be total; for ſcarce any wreck 
is ſo complete, but ſome piece of the ſhip, or 
ſome remnant of the cargo may be ſaved. But 
as the ſhip is inſured with a view to the execution 
of a particular adventure, every toſs may be con- 
ſidered as total, which completely diſappoints the 
object of parties; every loſs which is ſo great as 
to defeat. the voyage. In the words of Lord Mans- 
FIELD, © If the voyage be loſt, and not worth 
„ purſuing, -Lf farther expences be neceſſary, 
and the inſurer will not, at all events, under. 
take to pay that EXPENCE, the aſſured __ a- 
© bandon *.“ . | 
This principle may, in policies on act be 
iNuſtrated ; in a great variety of caſes, which, in 
England and Scotland, have been decided with 
uniformity, in favour of the aſſured's right to 
abandon, wherever ſuch a damage occurs as i 
ſufficient to defeat the voyage. 
1. Suppoſe, for example, a ſhip has ſuffered 
ſea-damage, and has incurred a ſalvage in order 
to preſerve her from entire ſhipwreck ; if the 
neceſſary ſalvage exceeds the value of the thing 
ſaved, the loſs is total, and the afſured may 
abandon and recover from the underwriters. 
2. In the ſame manner, if the freight ſhall ex- 
ceed the value of the goods ſaved, the loſs is to- 
tal: As may be illuſtrated by the following 
caſe : 


BoyFiELD 


* In Goſs v. Withers, See below. 
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Borrixro v. BROWN, 

Upon the execution of a writ of enquiry be- 
fore Lord HARD wIckR Chief Fuſtice, it appeared 
that the defendant was an inſurer to the extent 
of L. 200 upon corn, the value of which was 
L. 217; that the corn was ſo damaged in the 
voyage, that it ſold only for L. 67, and the 
freight came to L. 80. And upon this the 
queſtion was, whether as the freight which the 
plaintiff was obliged to pay exceeded the ſalvage, 
this was not to be conſidered as a total loſs. 

And for the plaintiff it was inſiſted, that he 
ought not to be in a worſe condition, than if 
his corn had gone to the bottom of the ſea; for 
then he would 'have had no freight to pay ; and 
now that the voyage has been performed, where- 
by the freight is become due, he has a right to 
apply the goods ſaved to diſcharge that. It was 
proved to be the uſage, where the goods ſaved 
exceed the freight, to deduct the freight out of 
goods ſaved, and make up the loſs upon the dif- 
terence, I 

For the defendant it was inſiſted, that as his 
inſurance was upon the corn, and the whole did 
not periſh, he onght, in making up the loſs, to 
_ dedu the goods ſaved: But no inſtance could 
be ſhewn on either fide, of an adjuſtment where 
the freight exceeded the goods ſaved. 

The Chief Fuſtice was of opinion, that, within 
the reaſon of deducting the freight, when the 

goods 
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goods ſaved exceed it, the plaintiff was, in this 
caſe, wherein they fell ſhort, entitled to have it 
conſidered as a total loſs. And the jury found 
for the plaintiff accordingly. 2. Strange 1068. 
Mich. 10. Geo. II. vx. 

3. In the ſame manner, where there has bern 
a capture and ranſom, and the value of the ſub- 


je recovered , has fallen below the ranſom, the 
aſſured may abandon. | 


Lanz and CASWELL v. COLLIER. 


The ſhip Repriſal ſailed from Cape Fear, with 
a cargo of pitch, tar, Wc. for Briſtol, and had 
got within an hundred and fifty leagues to the 
weſtward of Cape Clear in Ireland, when ſhe was 
attacked and taken by three French ſhips bound 
for Newfoundland, They carried her thither, 
to a French port, called Carpoon, after having 
taken out all her men, and diſperſed them aboard 
their own ſhips. 


On their arrival at Carpoon, the ee took 


out all her pitch, (being two hundred and three 
barrels) ſome tar, what rice was aboard, Uc.; 
and after detaining her about three or four 
weeks, they offered Captain Gowen his ſhip and 
remaining cargo, for 9500 livres, (about L. 425 

| Sterling) 


We ſhall afterwards have occaſion to obſerve, that a differ- 
ent rule now takes place with regard to corn and fimilar com- 
modities, in conſequence of the N. B. introduced into policies 
ſince the date of this deciſion, 
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Sterling) which he accepted, and he left his ſon 


as an hoſtage for the payment of the ranſom. 

The ſhip departed. from Carpoon for Briſtol, 
and on her voyage met with very bad weather, 
which broke her rudder, and was forced to put 
into Appledore in Devonſhire, (the firſt port they 
could make'in ſafety) where the captain applied 
to Mr Perkins of Briſtol, to whom he was con- 
ſigned by Joner the owner; but Perkins refuſed 
to pay the ranſom-money, or to have any thing 
to do with the ſhip or cargo. Upon which the 
captain came upon the inſurers ; and thoſe who 
had inſured on the goods empowered and defired 
him to ſell the cargo for what he could, in order 
that if it produced more than the ranſom, they 
might have the benefit ; but the inſurers on the 
ſhip would not intermeddle, or give any direc- 
tions about it, 

The captain returned to the ſhip, and ſold that 
and the cargo jointly, for above L, 100 leſs than 
the redemption-money, after deduQting charges, 
and he has been obliged to pay or give ſecurity 
tor the remainder, to procure his ſon's liberty. 

The plaintiff claimed a total loſs ; but the de- 
fendant pretended, that as part both of the ſhip 
and goods were ſaved, he is only ſubje& to an 
average. The jury found a verdict for the plain- 
tiffs. See Lex Mercat. Red. 282. At Guildhall, 
Hil. 1745. 

4. In the fame manner, where, in a policy 
upon intereſt, the voyage is defeated by a ſeizure 

or 
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loſs. 
STOREY v. Brown #, 


r Inſurance on the Sarah Galley, « at and from 
London to Gibraltar, and from thence to Lon- 
don, valued at the ſum inſured.” The ſhip was 
chartered from London to Gibraltar, and thence 
to the Nore, to receive orders from the freighter; 
and the plaintiff was the ſole owner of the ſhip. 
The ſhip arrived in Gibraltar in June, and was 
loaded with wines by the freighters correſpond- 
ent for her return-yoyage. At Gibraltar, the 
ſhip was ſeized by the Saliſbury and Solebay men 
of war. The maſter was turned out of poſſeſſion, 
and ſeveral of the failors impreſſed. The cap- 
tors proceed againſt the ſhip and cargo, as for- 
feited, The ſhip was ordered to be reſtored, 
and was ſent by the freighters correſpondent, 
with a cargo for Dunkirk, where ſhe was after- 
wards overſet and loſt. An action was brought 
by the inſured ; and though it was relied on for 
the defendant, that the ſhip was not totally loſt, 
but had been delivered after the capture to the 
agent of the freighter, and by him ſent another 
voyage; yet as the taking at Gibraltar was 3 
breach of the policy in the voyage, whereby the 
return-voyage was prevented, a ſpecial jury gave 
| the 


We cannot help obſerving, that the circumſtances of 
this caſe ſeem to be very imperfectly handed down to u. 
It ſcarcely appears a well-founded deciſion. 
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the plaintiff a verdict for a total loſs ; and he had 


judgment accordingly. Trin. 18. and 19. Geo. II. 


1746. B. R. Stated in the caſe of Fitzgerald againſt 
Pole, before the Houſe of Peers, 

5. In caſes of capture and recapture, the caſes in 
which we ſee the operation of the maxim, that 
« q loſs is total when the voyage is defeated,” 
are ſtill more numerous. 

In the firſt place, in policies upon intereſt, the 
capture undoubtedly occaſions a total loſs, fo 
long as it continues ; but where a recapture takes 
place, it is to be conſidered, whether, in the cir- 
cumſtances of the caſe, the capture has had the ef- 
fect to defeat the voyage: And the affured has 
it in his power or not accordingly to abandon, 


Goss v. W1iTHERS, 


There were two policies of inſurance; one 
* on the ſhip David and Rebecca;“ the other © on 
*« goods aboard the ſaid ſhip,”—* from Neu- 
% foundland to the Straits, or Liſbon,” On the 
23d December 1756, ſhe was taken by the 
French; the maſter, mates and all the ſailors, 
excepting an apprentice and landman, were taken 
out ; and the ſhip was carried to France. She 
remained in the hands of the enemy eight days ; 
and was then retaken by a Britiſh privateer, and 
brought into Milfordbaven. It was proved, that 
immediate notice was given by the aſſured to 
the underwriters, accompanied with an offer to 
abandon the ſhip to their care. It was alſo pro- 

Oo ved, 
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ved, that before the capture by the enemy, a vio- 
lent ſtorm aroſe at ſea, which firſt ſeparated the 
ſhip from her convoy, and afterwards diſabled 
her ſo far, as to render her incapable of proceed. 
ing on her deſtined voyage, without going into 
port to refit. 

It was alſo proved, that part of the cargo wa 
thrown overboard in the ſtorm, and the reſt of it 
was fpoiled, while the ſhip lay at Mildfordbaven, 
after the offer to abandon, and before ſhe could 
be refitted. And the aſſured proved their inte- 
reſt in the ſhip and cargo to the value inſured. 

It was argued for the aſſured, 1mo, That this 
was a total.loſs: For the ſhip was ſo long in poſ. 
ſeſſion of the enemy, that the owners muſt be 
ſuppoſed to have loſt the hope of recovering it. 
Grotius, l. iii. c. 6. $ 814. De. Jure Bell. et Pac. 
And the owner was therefore diveſted of the pro- 
perty. Dean v. Dicker, 2. Strange, 1250. 
 2do, That here the aſſured have a right to 
abandon to the inſurers. That the cargo was 
periſhable, and part of it thrown overboard. The 
ſhip was in port in England, the hands all in 
France in priſon ; and that the coſt of ſalvage 
would exceed the value of the thing ſaved. 

For the inſurers, it was maintained, that this 
was only an average-loſs. That the owners were 
not diveſted of the property; for the veſſel had 
not been carried infra prefidia hoſtium. And that 
the circumſtances of the caſe were not ſuch a 
ſhould entitle the aſſured to abandon ; particular- 

7:0 ag ra 75S T1 1 5. 
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ly, as, by the prize-aQ, 17. Geb. II. c. 6. the own. 
er was entitled to recover his ſhip from the re- 
captor on paying ſalvage. 

Lord MansFIELD, in delivering the unani- 
mous reſolution of the Court, ſaid, That the fir/# 
point, whether the owner was diveſted of the 
property, was immaterial in this queſtion be- 
tween the inſurer and aſſured. That queſtion 
can occur in two caſes only; namely, fir/t, be- 
tween the owner and a neutral perſon, who has 
bought the prize from the enemy; 2dly, be- 
tween the owner and a recaptor. In an action 
againſt the Hundred for a robbery, it is quite 
immaterial, whether the robbery changed the 
property of the goods or not. And the effect of a 
capture, with regard to the property of the ſhip, 
was a parallel caſe. 

That, as to the ſecond point, whether the inſu- 
red had a right to abandon upon the 18th Janu- 
ary 1757 ;—there was not a fingle authority 
which did not ſay, that the inſured might aban- 
don in cafe of the ſhip being taten. He may 
even abandon in the caſe merely of an arreſt or 
embargo. At one period, therefore, and during 
eight days, the aſſured was entitled to demand 
as for a total loſs. And the ſubſequent recap- 
ture of the ſhip, diſabled to purſue her voyage, 
cannot take away a right which the inſured has 
acquired at the time of the capture. That there 
might be circumſtances, in which the capture 
might be but a trifling hindrance to the voyage, 

O Oo 2 und 


292 Nature or a INSURANCE CONTRACT, 


and where it would be fraudulent in the owner 
to turn an average into a total loſs, by abandon. 
ing. But here the voyage was completely Fn 
by the capture. 

It was found, that the loſs was total, in con- 
ſequence of the voyage being defeated by the 
capture; and that the owner might abandon, to 
the inſurers, the claim which he had againſt the 
recaptors, to have the ſhip and cargo reſtored to 
him. 2. Burr. 683. Nov. 1758. 


HAMILTON v. MEtNDEs. 


It appeared in this caſe, that the ſhip Selby, in 
which the plaintiff had intereſt, was inſured 
from Virginia or Maryland to London, by the 
defendant, to the extent of L. 100. The ſhip 
valued at L. 1200 Sterling. That, after taking 
on board 192 hogſheads of tobacco, to be deli- 
vered at London, ſhe failed from Virginia on the 
28th March, and, on 6th May, was captured by 
a French privateer, who took out fix men of the 
nine on board, beſides the captain, leaving only 
the mate and one man, and putting ſome French 
men on board, But the ſhip ſuſtained no da- 
mage by the capture. 

That on the way to a French port, the Selby 
was retaken by an Engliſh man of war on the 
23d May, and arrived at Plymouth the 6th June 
following; when the plaintiff, in due courſe, in- 
timated an intention of abandoning ; to which 
the defender refuſed to accede, but offered to 

pay 
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pay the ſalvage and whole expence incurred. 
The whole cargo was afterwards delivered ſafe 
to the freighters. 

The queſtion, therefore, (ſubmitted to the 
opinion of the Court) was, Whether the plain- 
« tiff, on the 26th June, when he made the offer, 
had a right to abandon, and can recover as for 
« total loſs.” 

Lord MANSFIELD, in ſtating the judgment of 
the Court, ſaid, that the debate had turned upon 
the four following points. | 

Firſt, Whether, by this capture, the property 
was diveſted, and the loſs total for ever ? But this 
queſtion was immaterial between inſurer and aſſu- 
red. | 

2dly, Whether, if the property was not changed, 
ſtill a capture was a total loſs? And here his 
Lordſhip agreed with the plaintiff, that a capture, 
while it laſted, inferred a total loſs. - 

3dly, Whether the recovery of the ſhip, in 
the circumſtances of the caſe, was not ſuch as to 
change a total into an average loſs? And here 
every caſe ſtood upon its own circumſtances. 
That where the voyage was loſt, or where the in- 
ſurer would not undertake for all further expence 
incurred in the purſuit of it, the aſſured might 
abandon, But here the capture had occaſion- 
ed only a flight temporary interruption to the 
voyage, and when the offer to abandon was made, 
the defendant had offered to bear the additional 
expence it occaſioned. 


4thly, 
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4thly, Whether the loſs having once been total, 
and a right veſted in the inſured to recover the 
whole upon abandoning ;—that right could be 
diveſted, or taken from him by any ſubſequent 
„ 
Every claim for indemnity (like the preſent) 
muſt, by the common law, be proportioned to 
the loſs at the time when the claim is brought, 
Whatever takes away the loſs, muſt deſtroy the 
claim in whole or in part.—Parallel caſe of a 
tenant who has done waſte, but repaired it be. 
fore action. Of a ſurety ſued to judgment, who 
has no need of an action for indemnity, if, be. 
fore an action brought, his principal ſatisfies the 
debt. There can be no claim for indemnity 
without a /ub/iting lot at the date of the action. 
Beſides, there was no right to abandon here 
veſted in the plaintiff. For the aſſured is never 
obliged to abandon. He has an election, and 
no right can veſt as for a total loſs, till he has 
made that election. He cannot elect before ad- 
vice be received of the loſs; and if that advice 
ſnews the peril to be over, and the loſs removed, 
he cannot elect at all. Roccus, not. 204. not. 50. 
Spencer v. Franco; — Pole v. Fitzgerald. — The 
caſe of G v. Withers had been mifunderſtood. 
It was there delivered, That in caſe of the 
« ſhip being taken, the inſured might demand 
| | gs for a total loſs. But it was in the circum- 
ſtances of that caſe,** where a total loſs occaſioned 
60 by 
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« by the capture, continued till the time of a- 
« bandoning or bringing the action.“ 

The conſequences of the plaintiff's doctrine 
were dangerous. The only reaſons for abandon- 
ing in ſuch circumſtance muſt be, to load the 
underwriter with the fall of the market, or to 
take advantage of an over-valuation.—Both of 
which were unfair. 

Therefore * the plaintiff can only recover ac- 
„ cording to the nature of his caſe. at the time 
« of the action brought, or (at moſt) of the offer 
to abandon.” — The plaintiff here can only re- 
cover for an average loſs. 2. Burrow, 1198. 
8th June 1761. 


MiIIES againſt FLETCHER. 


The ſhip Hope, and her freight, were inſured 
from Montſerrat to London. The ſhip, when 
proceeding on her voyage, was captured on 23d 
May, by two American privateers, who took the 
captain, all the crew, and part of the cargo out 
of her. The rigging was alſo taken away. She 
was afterwards retaken and carried into New 
York, where the captain arrived on 23d June, 
and taking poſſeſſion of her, found that part of 
what had been left of the cargo (which was ſu- 
gar) was waſhed overboard, that 57 hogſheads 
of what remained was damaged, and that the 
ſhip was leaky, and in ſuch a ſtate that ſhe could 
not be repaired without unloading her entirely. 
The owners had no ſtorehouſes at New York, 

where 
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where the ſugars could have been put while the 
ſhip was repairing, nor any agent there to ad- 

' viſe and direct the captain. No ſailors were to 
be had. The only method he had of paying the 
falvage, which amounted to the value of 40 
hogſheads of ſugar, was by ſale of part of the 
cargo, or the ſhip. The captain did not know 
of the inſurance, If he had repaired the ſhip, 
his EXPences | would have exceeded the freight by 
more than L. 100. There was an embargo on 
all veſſels at New York, till the 27th of Decem- 
ber, and by the deſtination of his ſhip, ſhe was 

to have arrived at London in July. Under 
theſe circumſtances he conſulted with his friends 
at New York, and reſolved, upon their opinion, 
and his own, to ſell the ſhip and cargo, as the 
moſt prudent ſtep for the intereft of his employ. 
ers. The cargo was accordingly ſold and paid 
for. The ſhip was alſo contracted for, but the 

f perſon who had agreed to buy her, run away, 
and the captain left her in a creek near New 
York, and returned to England, where he ar- 
rived in the February following, and gave the 


plaintiff notice of what had been done, which Fr 
was the firſt information he received of it, and 
the plaintiff immediately claimed as for a total 0 
loſs, and offered to abandon. ar 


Ihe jury found a verdict for a total loſs ; and 61 
upon motion for a new trial, Lord Maxs FIELD 


ſtated the law in caſes of recapture as eſtabliſhed 


by the two decifions, Hamilton againſt — 
an 


nd 
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and G, againſt Withers ;** that if the voyage 
« is loſt; and not worth purtuing, if the ſalvage * 


« is high, if farther expence is neceſſary, if the 
« inſurer will at all events, undertake to 
pay that expence, c. the inſured may aban- 
« don, notwithſtanding a recapture.“ His Lord- 
ſhip applied theſe principles to the circumſtances 
of the preſent caſe ; and likewiſe ſhewed that 
the loſs was not imputable to the captain, who 
had acted uſefully and for the beſt. And the 
Court unanimouſly diſcharged the rule. a 


Reports, 25d, Fune 1779. 


ee Porky) JACKSON. 


In September 1776, the ſhip Duntreath, be- 
longing to Fames Edmonſton was, by William 
Jackſon, inſured at L. 1300 « from Grenada to 
Florida, and from Florida to Grenada.” 

At the date of this policy, the ſhip had, in 
proſecution of the adventure, arrived at Florida. 
[n returning, it was, on the 29th November, 
taten by an American privateer ; retaken about 
tive weeks after, and carried' to. Rhode Ifland. 
From Rhode Iſland it was carried to New York, 
and there underwent a (thorough repair; the 
expence of which, with the ſalvage, amounted 
to L. 658. It remained at New York till Jatu- 
ary 1778, when it proceeded on its voyage to 
Grenada; but was taken again by the enemy, 
retaken and carried into Grenada. From the 

P p ſecond 


* See a different and malignant account of this decifion in 
Weſeett. p. 4+ 
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ſecond capture it had received no damage; but 
no perſon appearing at Grenada in behalf of 
the owners, it was appraiſed and ſold, by order 
from the court of Admiralty there, and the pro- 
ceeds, which amounted to L. 1045, depoſited, af. 
ter payment of the ſalvage and other charges, in 
the hands of the keeper of the Admiralty te- 
giſter. | 
Mr , Edmond/ton ſued the neee be. 
fore the Court of Admiralty in Scotland; 1f, 
for L. 658, as the amount of ſalvage and re- 
pairs at New York; and, 2dly, for L. 1300, be. 
ing the whole ſum underwritten on the policy, 
upon the ſuppoſition that the ſecond capture, 
with the ſubſequent proceedings at Grenada, 
were to be conſidered as a total la,; and the 
aſſured. offered to abandon the proceeds of the 
ſhip, lodged in the CBE Mage: of Gre- 
nada; | 

To the firſt concluſion no dbjeRion was — 4 
but in anſwer to the ſecond, it was objected, that 
the inſured was entitled only to the ſalvage paid 
to the recaptors, and the other charges incurred 
in bringing the ſhip to Grenada. The Admi- 
ralty ſuſtained the inſurer's defence; and when 
the caſe came under the review of the Court of 
Seſſion, it was pleaded by the inſurer: 

That as the firſt capture had been ſettled by 
parties, upon the footing of an average loſs, the 


queſtion at iſſue muſt depend on the events ſub- 


ſequent to the ſhip's departure from New York. 
That 
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That where, "notwithſtanding a capture, a ſhip 
had arrived at her deſtined port, without any 
material damage, before action brought, or of- 
fer to abandon, the inſured were only entitled 
to an average loſs. That here there was no 
other damage incurred by the capture than the 
ſalvage due to the recaptors, which amounted 
only to an eighth of the value, and was no ſuch 
loſs as could entitle the aſſured to abandon. As 
for the ſubſequent appraiſement and ſale, theſe 
aroſe from the negligence of the owners them- 
ſelves, who ought to have claimed the ſhip from 
the recaptors, upon its arrival at Grenada, 

The Court laid out of view the events pre- 
ceding the ſhip's departure from New York ; 
and found.“ That in this caſe the aſſured was 
not entitled to abandon on account of the ſe- 
« cond capture; and that the inſurer was only 
liable for a partial loſs.” Fac. Coll. Feb. 1. 
1780, SET 

The following caſes, which are of a more 
miſcellaneous nature, afford farther illuſtration 
of the ſame general principle. 


DacosTa v. FirkTH. 


A policy was underwritten by Dacaſta the 
plaintiff, «© upon any of the packet-boats that 
* ſhould fail from Liſbon to Falmouth, or ſuch 
* other port in England as his Majeſty ſhould 
direct his packets appointed between Liſbon 
and England, for one whole year, commen- 

* cing 
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« cing 1ſt October 1764 incluſive, -upon any 
« kind of goods and merchandiſes whatſoever,” 
And it was agreed that the goods and mer- 
chandiſes ſhould be valued: at the ſum in- 


« ſured on ſuch packet- boat, without further 


proof of intereſt than the policy; and to make 


no return of premium for want of intereſt; 


the policy being on bullion or goods. 
The defendant Mr Firth, who was one of the 
aſſured, had an intereſt in bullion on board the 
Hanover packet, being one of the King's — 
between Liſbon and Falmouth. _ 
On the 2d of December 1763, this packet was 


totally loſt off Falmouth, in a voyage between 


Liſbon and Falmouth : And the loſs was adjuſted 
in writing, under the policy, in the d fol- 
lowing. 

„ Adjuſted a 100 on this e at L. 100 
« per cent. the Hanover packet, Captain Sberborn, 
being totally loſt at Falmouth.—Should any 
+ ſalvage hereafter be recovered, the inſured 
«« promiſes: to refund to the inſurers whatever 
he may ſo recover, in ſuch proportion as the ſum 
*« inſured bears with the whole intereſt. London, 
+ 23d October 1764, for Richard Seward,— 
Michael Firth.” 

Da Coſta accordingly had paid the total los. 
In April 1765, the iron-trunk, which contained 
all the bullion, was fiſhed up, and thereby all 
the bullion recovered, without any loſs or preju- 


dice whatever, and delivered to the defendant. 
And 
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And now the underwriter purſues the defendant 
to recover back what he had paid him, upon this 
ground, that there has been no ys incurred ex- 
cept the ſalvage. 

The aſſured defends orincipally, that the que- 
ſtion had been already adjuſted as a total lo/5. 
By the adjuſtment, he was only to repay for the 
goods recovered, © in the proportion of the ſum 
«;nfured to the whole intereſt.” It had happen- 
ed, by accident, that his particular property had 
been recovered ; but that did not entitle the un- 
derwriter to retract his agreement. As the ſum 
inſured was not equal to the whole intereſt, he 
was not bound 'to refund the whole bullion re- 
covered, but a certain proportion, equal to L. 48, 
46. Sterling, which he paid into Court accord- 
ingly. 

The Court and, that this was a policy of a 
peculiar ſort ; it was partly a wager policy, tho? 
within the exception of Stat. 19. Geo. II. c. 37. 
partly a valued policy, and fairly ſo ; and the in- 
ſurer having agreed to a total loſs, cannot now 
diſpute it. 

The caſe of Lewis v. Rucker ; Hamilton v 
Mendez; and Goſs v. Withers, were only, “that 
„where the average loſs appears before ad- 
juſtment, the underwriter ſhall pay only the 
real damage.“ Here there was a total loſs at the 
time of the adjuſtment. Per Cur. Judgment for 
the defendant. 4. Burr. 1. Nov. 1766. 

CAZALET 
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_ CazaLzrT and others againſt ST BARE. 
This cauſe was tried at the fittings after Hil. 
lary Term, 1786, when the following caſe was 
reſerved for the opinion of the Court: That the 
defendant underwrote the policy upon the ſhip 
Friendſbip, from Wyberg to Lynn, to the amount 
of L. 100. That the damages ſuſtained by the 
ſhip in the voyage inſured, do not exceed L. 48 


. per cent. which ſum the defendant hath paid into 


Court. That when the ſhip arrived at the port 
of Zynn, ſhe was not worth repairing. 

The queſtion for the opinion of the Court i is, 
whether the plaintiffs have a right to demand for 
a total loſs. 

W1LLESs, J. —The Sndiog of the jury in this 
caſe, is deciſive, that the damage did not exceed 
L. 48 per cent. The caſe ſtates, that the ſhip 
was not worth repairing; but no mention is 
made of what was her real worth ; ſo that the re- 
. maining materials of the ſhip, if ſold, may make 
up the difference between L. 48 and L. 100 per 
cent, There has been no loſs, either of the ſhip, 
or of the voyage ; but being an old ſhip, ſhe ſut- 
fered ſo much, that ſhe was not worth repairing. 

ASHURST, J.—It does not appear, that the 
veſſel's not being worth repairing, aroſe from 
damage ſuſtained in the voyage. The j Jury have 
found the loſs to be partial. 

BULLER, J.— There can be no abandonment 
without a total loſs, either of the ſhip, or of the 


voyage; 
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voyage; but here neither is loſt. Judgment for 
the defendant. Termly * aſter 1786. 


MANNING againſt Nzwnnan. 
A Dutch ſhip, which had been loaded at 
Surinam, was brought into Tortola as a prize; 
and was inſured with her cargo and freight at 


« and from Tortola to London. The inſurer, to 


be free from particular average, valued at the 
ſum inſured, though particular parts of the . 
were likewiſe valued ſeparately. 


Soon after ſailing, the ſhip ſprung : a She: 


gerous leak, which obliged her to return to Tor- 
tola, and unload. It was found, that ſhe was, in 

her preſent. ſituation, , unfit for a long voyage, 
and ſhe could. not be repaired, either at Tortola, 
or St Thomas.—She was therefore condemned, 
and fold for L. 1500 currency. There was' no 
proof of any ſpecial damage to the cargo; but 
no ſhip could be had large enough to carry the 
whole of it. It was therefore ſold at Tortola for 
a ſum within L. 700 of the value in the policy. 
If it had arrived in London, the aſſured would 
have made a profit of many thouſand pounds. 


He purchaſed two thirds of it, which, at the time 


of this action, were ſtill on the ſea, in other ſhips 
under inſurance. _ 


The defendant proved, That ſome of the da- 


mages were old, ſome recent. He contended, 


there could be no total loſs, while ſo large a pro- 


portion 
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portion of the cargo remained, and was coming, 
under inſurance, to Britain. And he endeavour- 
ed to excite a ſuſpicion that the aſſured, who had 
taken the average loſs on themfelves, had con- 
verted a partial into a total loſs ; eſpecially, as 
the inſurers had no agents at Tortola, but the af. 


ſured The jury found a verdict for the plain- 


tiff, as for a total loſs. Motion for a new trial. 
Lord MansFitLD, after ſtating the evidence, 
ſaid, This caſe had been left with'the jury as an 
average loſs, but they had found a total one. 
The Court had confidered-it much, and are all 
of opinion, that the jury are right, and that there 
is no bringing this caſe out of the general rule, 
which is, “ if the voyage, in conſequence of pe- 
„ rils within the policy, be totally-defeated, or 
„not worth purſuing, there is a total loſs ; but 
«if the voyage can ftill be purſued, the affured 
* ſhall not abandon.” There are three ſubjects 
of the inſurance; ſhip, freight, and cargo. The 


ſhip is totally unfit for the voyage, and irrepa- 


rable; no other ſhips are to be found; muſt the 
aſſured wait till there are? It did not appear 


likely to happen ſoon, The ſame arguments ap- 


ply to the cargo as to the ſhip. The voyage does 
not continue, becauſe a part of the cargo is ſtill 
at ſea, on inſurance, in other ſhips. If the voyage 
continued on theſe other ſhips, freight would be 


due pro rata. But it is admitted, the freight is 


totally gone. On all theſe grounds, we are of 
opinion, the yoyage is totally loſt ; it is conſo- 
nant 
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nant with all the caſes; and it is better to ad- 
here to general rules than to introduce nice diſ- 
tinctions.— Rule diſcharged. Trin. 22. Geo. III. 
MS. 

Gavin KEMpr and Co. againſt GLEN. 

Certain goods belonging to Gavin Kempt and 
Company, were inſured, by William Glen, and 
others, on a voyage from Clyde to Antigua, The 
ſhip failed from Greenock on 18th Nov. 1782. 
On 7th December, ſhe was overſet in a gale of 
wind, but was ſoon brought to rights, and pro- 
ceeded in the voyage. 

On 24th January following, ſhe was captured 
by the enemy, was retaken on 26th; and, on 
29th, arrived at the place of deſtination in Anti- 
gua, | 

Afterwards, in conſequence of an application 
in behalf of the owners, the goods were fold by 
authority of the Admiralty. No regular appretia- 
tion was made; and from the account of ſales, 
a very few articles appeared to have been dama- 
ged. But the prices fell more than 550 per cent. 
below the inſured values. 

The owners brought their action againſt the 
underwriters, before the Court of Seſſion, for a 
total loſs. 

The underwriters urged, that the damage oc- 
caſioned in the courſe of the voyage appears to 
have been very trifling, and not ſuch as to entitle 
the aſſured to abandon. As to the fall of the 
prices below the values ſpecified in the policy, 
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that muſt have been the effect, either of fraudu- 
lent over- valuation, or a fall of the market, for 
neither of which the inſurers are reſponſible.— 
The aſſured were found not entitled to claim as 
for a total loſs. Fac: Coll. Fune 16, 1786. 


6. When a voyage is defeated in this manner, 
it is no objection to the aſſured's right of aban- 
doning, that he can recover a part of the value 
of the adventure; nor is that to be deducted from 
his claim againſt the inſurers. When the voyage 
is once defeated, he may come upon the under- 
writers 1n the firſt place, leaving them to recover 
what they can, at their own labour and charges. 


PRrINGLE againſt HARTLEY, 

A bill in chancery was brought for relief a- 
gainſt a verdict and judgment given in the Court 
of Common Pleas, upon a policy of inſurance, 
and to have an injunction to ſtay execution upon 
the judgment : The caſe appeared to be, that 
the ſhip inſured was taken by a Spaniſh priva- 
teer ; and that after it had been carried infra 
hoſtium prefidia, it was retaken by an Engliſh 
privateer,—It was argued for the now plaintiff, 
who was the defendant at law, that although by 
the law of nations, the firſt capture of the ſhip, 
and its being infra hoſtium pra ſidia, had abſo- 
lutely diveſted the right of the original proprie- 
tors, yet that now, by the ſtatute made in the 
year 1740, it is otherwiſe, being thereby pro- 
vided, that if the ſhips of our Engliſh merchants 

Ly ſhould 


Torar Loss 1d PoLrtcits on InTsrEST, 307 


ſhould be taken by an enemy, and afterwards 
retaken by any of his Majeſty's ſubjets, the 
right of the original proprietors in fuch ſhips 
ſhould be reſerved, on their paying one moiety 
of the value to the recaptors for ſalvage : 
Upon this it was argued, that the verdict 
and judgment are unjuſt, in regard that the 
whole inſurance money is given in damages, 
when it appears that the plaintiff at law, upon 
payment of one half of the value of the ſhip, might 
recover it back, and therefore that one half of the 
inſurance money ought only to have been given in 
damages; upon which the injunction prayed by 
the bill was moved for. On the other fide, it 
was inſiſted that this was a right verdict, and 
that the inſured was not to be put to the delay, 
expence and trouble, of aſcertaining the value of 
the ſhip, in order to recover it back, upon pay- 
ment of one moiety of the valne to the captors : 
That for recovery thereof, the infurers might 
ſtand in the place of the inſured, and make uſe 
of their names, as had been offered: That 
they did not pretend to oppoſe fo much of the 
bill as ſought this; but inſiſted that this could 
be no ground for granting the injunction pray- 
ed: That this point had been debated before 
Lord Chief Juſtice W1LLzs, upon trial of the iſſue 
at ni prius, who had declared his opinion, © that 
this right of ſalvage ought not to preclude the 
* infured from their recovery upon the inſur- 
* ance, till the falvage ſhould be ſettled ; that 

66 the 


r 


>" 


308 NaTurE/OF AN INSURANCE CONTRACT. 


„the defendants, the inſurers, would be entitled 
« to ſtand in the place of the inſured, to make 
<« what advantage they could of the ſalvage.” 
Lord HaxDwickz, Chancellor, being of the 

ſame opinion, refuſed to grant the injunction ; 
and faid, that the damage in recovering the ſal- 
vage, is as much a part of the inſurance as the 
ſhip itſelf. Dict. Tr. and Com. 148. Mich, 18. 
Geo. II. 3. Atkyns, 195. 


II. With regard to wager policies upon a 
common mercantile voyage, there cannot, it 
may be obſerved, be any abandonment 5 becauſe 
the owner has no intereſt which he can 'cede to 
the underwriters. It is exceedingly material, 
however, in thoſe inſurances, to aſcertain what 
is to be held as a total loſs ; for they neceſſarily 
contain a clauſe © free of average, and without 
« benefit of ſalvage to the inſurer.” That is, 
the underwriter ſhall be liable for no partial 
loſs, and ſhall reap no benefit from any part of the 
-ſhip or cargo that ſhall be ſaved : So that it is ne- 
ceſſary to fix what ſhall be held a zotal , in order 
to ſettle what ſhall be the criterion of the bett. 
From this clauſe, © free 'of average,” in a 
wager policy, when taken literally, it may ſeem 
to follow, that no loſs can fall upon the inſurer, 
except ſuch a one as implies the total deſtruction 
of the ſubject inſured ; for example, the demo- 
| | lition 
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lition of the hulk of the veſſel by ws, her founder- 
ing, or her being captured. 

It does not, however, appear agreeable to the 
ſpirit of the policy in ſuch. caſes, to confine; the 
wager to the mere preſervation; of the hulk of 
the ſhip. It ſeems to be the voyage that is the 
ſubject of the bett; and if the voyage is defeated 
from any of the dangers ſpecified in the policy, 
it has been generally underſtood that the W 
is gained by the aſſured. 

The Engliſh deciſions upon this ſubje& are ex- 
tremely voluminous; particularly if we may be al- 
lowed to conſider as authentic thoſe which were 
produced and appealed to in the remarkable caſe 
Fitzgerald v. Pole before the Houſe of Peers. And 
we are the more diſpoſed to lay hold of theſe deci- 
ſions now mentioned, becauſe the other adjudg- 
ed caſes upon the ſame point, are delivered with 
yery little perſpieuity. The queſtion. itſelf may 
perhaps appear, ſince the ſtatute 19. Geo. II. againſt 
wager inſurances, rather a matter of curioſity than 
practical utility, But as wager policies are ſtill 
legal upon privateers, foreign /hips, and Spani/h 
trade, it cannot with propriety be omitted. The 
decifions upon it may be laid down under ſome 
arrangement. 

1. And firſt, where the failure of the voyage 
has ariſen. from ſeizure, detention, embargo, or 
circumſtances of a like nature; the loſs is total, 
and the condition of the wager 1s incurred. 
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Inſurance on ar Hand; e add Seu tidy port 
or place, or degree of latitude, whereſoever the 
mnip might de on the 7th May 1741, till her arrival 

at London, intereſt or no intereſt, free of average, 

&c. This ſhip was a tender to the fleet ſent to 

the South Sea under the command of Lord An. 

ſon, and- proceeded to Juan Fernandez, where 
ſhe was diſcharged the King's fervice : But be. 
ing in want of ſtores to return to England, ſhe 
was ſold for the uſe of the fleet by the captain 
for L. 300, for which he received @ bill on the 
commiſſioners of the navy, afterwards paid to 
the plaintiff, the ſole owner, together with the 
freight, and all the failors wages, to the time of 
the ſale of the ſhip. The plaintiff and owner 
alſo received L. 6410 for the freight of the ont- 
ward bound voyage, and L. 2590 as' ſeven 
months freight, being the time computed the 
ſhip would have taken to return home. An ac- 
tion was brought on the policy; and although 
it was infiſted for the defendant, that the ſhip 
had not been deſtroyed by any perit in the poli- 
cy, but ſold by the owner for the uſe of govern- 
ment; and that the inſured had actually receiv- 
cd a price and freight for her, as having per- 
formed her homeward bound voyage; ſo that 
if there was any loſs in point of value, it would 
only be a partial and average loſs, which was 
expreſsly not to charge the inſurers : Yet upon 
all 
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all the above facts, (agreed between the parties) 


as the ſhip had been rendered incapable of per- 


forming the ſervice for which ſhe was fitted out, 
viz, attending the fleet in the South Seas, and 
home, the plaintiff recovered a verdict for a total 
loſs, by a ſpecial jury, agreeable to the directions 
of the Court. Mich. 19. Geo. II. B. R. 1746 *. 


BARCLAY and COLLIER. 


Inſurance on the Ludlow Caſtle man of war, 
from Jamaica to England, intereſt or no intereſt, 


free of average, &c. This ſhip was, in her voyage, 
compelled, by a ſtorm at ſea, to put into Anti- 


gua, where Admiral Knowles, being in want of 
a hulk for his Majeſty's ſervice, thought proper 
to convert the Ludlow Caſtle to that uſe. The 
treaſure on board her was brought home in the 
Scarborough, The inſured brought his action; 
and though it appeared in evidence that the ſhip 
was exiſting, it was determined, and by a ſpecial 
jury a verdict given accordingly, that the voy- 
age from Jamaica being loft, the plaintiff was 
entitled to recover, which he did. Mich. 17. 
Geo. II. B. R. See Fitzgerald v. Pole. 

In the following caſe, however, an oppoſite 
decifion ſeems to have been given. 


SPENCER 


* Appealed to in the caſe of Fizgerald v. Pole, before the 
Houſe of Peers. 


1 
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The plaintiff cauſed himſelf to be inſured. on 


the Prince Frederick, from Vera Cruz to Lon- 


6 don, intereſt or no intereſt, free of e and 
« without benefit of. ſalvage.” 

There was a war between En wand and "— 
and Gibraltar actually beſieged by the Spaniards. 
The ſhip was ſeized, by order of the Viceroy 
of Mexico, and turned into a man of war, 
called the St Philip, and ſent as Commodore, 
with a ſquadron of Spaniſh men of war, to the 
Havanna. The defendants proved the ſigning 
of preliminary articles of peace before the ſei- 
zure of the ſhip; and therefore inſiſted, that 
this ſeizure did not alter the property, and con- 
ſequently the defendants were not liable; for 
if the property was not altered, this inſurance 
made by the plaintiff, who had no intereſt, can- 
not. bind, as nothing comes within the policy 
but a total loſs; and though there be theſe ge- 
neral words in the policy, reſtraint or detainment 
by Princes, Harpwicke, Chief Fuſtice, declared, 
1/t, That a war might begin without an actual 
declaration by proclamation ; as, in this caſe, 
by laying fiege to Gibraltar, a garriſon town ; 


2dly, As a war may begin by hoſtilities only, ſo 


it may end by a ceſſation of arms; and theſe preli- 
minary articles being figned before the ſeizure of 


the ſhip, and there being a ceſſation of arms, he 
A thought 
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thought the ſhip being taken afterwards, not to 
be a taking by enemies, unleſs the jury took the 
capture to begin from the time the arms were ſei- 
zed, which was before the articles, and that was 
left to the jury: 3d/y, Suppoſing the ſhip not ta- 
ken by enemies, guere, Whether this detention, 
for near the ſpace of a year; was, in thoſe ſorts of 
policies, intereſt or no intereſt, a detention with- 
in the policy; or whether in ſuch policies, the 
inſurers are ever liable, but in caſe of total loſs ? 
And if ſo, this ſhip being afterwards reſtored, 
then he directed the jury to find for the defen- 
dant: This, he ſaid, depended on the cu/tom or 
uſage among merchants.—The jury gave a ver- 
dict for the defendant, but did not declare upon 
what point ; but they muſt be of opinion, ſhe 
was not ſeized in time of war, and that, there- 
fore, the policy being, intereſt or no intereſt, the 
aſſurers were not liable, becauſe there was no 
total I. Lex Merc. Red. 287. At Guildhall, 
15th Dec. 1736. Hy 


In the ſame manner, the rule holds, where 

a voyage has been defeated by a capture. There 
ſeems to have prevailed an idea, that a cap- 
ture, by changing the property of the ſubject, 
inferred a total loſs, although the veſſel ſhould 
be afterwards retaken : At leaſt, it ſeems to 
have been conſidered as enough, that the veſſel 
was once loft, to bring the caſe within the intend- 
ment of the wager; and it does not appear that 
ſo much attention was paid to the circumſtance, 
Rr whether 


* 
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whether the voyage was defeated by the capture, 
or not. In every caſe that occurred of capture 
and recapture, there ſeems to have been an ela- 
borate argument, with regard to what conſti- 
tuted a capture, by the civil law, and by the 
cuſtoms of modern Europe; until Lord Maxs- 
FIELD, in the caſe of Goſs and Withers, formerly 
ſtated, ſhewed, that the enquiry was of no con- 
ſequence. | | 


Dzan v. Dickzs. 

This was an inſurance” on goods by the Dur. 
ey galley, intereſt or no intereſt, at and from Ja- 
maica to Briſtol, In her paſſage, ſhe was taken 
by a Spani/h privateer, and carried into Mores, 
a port in Spain; kept eight days, and then cut 
out by an Engliſb ſhip. And the plaintiff inſiſt- 
ing, that this, though on goods, was to be conſi- 
dered as a wager on the bottom of the ſhip, 
brought his action as upon a total loſs.” The de- 
fendant inſiſted, that, by the ſtatutes 13. Geo. II. 
c. 4. and 17. Geo. II. c. 34. this ſhip is to be re- 
ſtored to the owners, paying ſalvage, and conſe- 
quently, this is only an average loſs, and the 
plaintiff can only recover upon a total one. But 
the Chief Juſtice held, that, in this caſe, the 
plaintiff ought to recover; for this is a wager 
upon a total loſs in the voyage, and here has hap- 
pened one; for the being carried into port, and 
detained eight days makes one. And where 2 
policy is intereft or no intereft, the proviſions of 


the acts in the caſe of valued policies cannot 
take 
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take place. The act does not declare the pro- 
perty is not gone by ſuch a capture, but only 
provides for reſtoring the ſhip to whom it be- 
longed. He faid it might be otherwiſe, where 
the recapture was before the ſhip was carried 
infra prefidia, or in the caſe of goods actually on 
board, and upon a valued policy. Strange 1250. 
19. Geo. II. 


WHITEHEAD and BAN ck. 


Inſurance, on the Diſpatch galley, intereſt or 
« ng intereſt, free of average, Wc. from Jamaica 
„to Hull.” In her voyage ſhe was taken by a 
French privateer, and carried to Hamburgh ; 
and after being twelve days in the hands of the 
enemy, ſhe was taken by Hurſt, maſter of an 
Engliſh ſhip, and brought to London, where 
ſhe was adjudged to be reſtored to the owner, 
paying ſalvage. The owner fold the ſhip and 
paid the falvage. An action being brought on 
the policy, notwithſtanding the ſhip had not 
been loſt, but was ſold by the owner, it was held 
to have been a loſs of the voyage; and the ſpe- 
cial jury gave a verdi& accordingly. Mich. 
23. Geo. II. 1749. In Fitzgerald v. Pole. 


DE PAL BA v. Luprow. 

Action upon a policy of inſurance, where the 
defendant inſured the plaintiff, “ intereſt or nc 
intereſt, againſt all enemies, pirates, takings at 
* ſea, and all other damages whatſoever.” —It 
appeared, that the ſhip was taken by a pirate of 

Sweden, 
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Sweden, and was in his poſſeſſion for nine days, 
and then was retaken by an Engliſh man of war, 
and, after the ſuit commenced, brought into 
Harwich. The queſtion was, whether in ſuch 
caſe, the defendant was reſponſible, And it was 
reſerved by the Chief Juſtice for the opinion of 
the Court; and after argument by Serjeant Whi- 
taker, for the plaintiff, and by Dr Henchman for 
the defendant, it was determined for the plain- 
tiff. —For though it was objected, that the in- 
ſurer was only reſponſible where the plaintiff 
had a property, and that the cuſtom of inſuring 
Intereſt or no intereſt, was introduced ſince the 
Revolution; yet it was ſaid that ſuch inſurance 
was good: And the import of it is, that the 
Plaintiff has no occaſion to prove his intereſt, 
and that the defendant cannot controvert that. 
—And though the ſhip was here retaken, yet 
the plaintiff received a damage, for his voyage 
was interrupted ; and the queſtion is not, whe- 
ther the plaintiff had his ſhip, and did not loſe 
his property ; but what damage he ſuſtained.— 
Comyns 360. Mich. 7. Geo. I. 

The reaſonings in the following caſe are not 
ſupported by the verdict. 


DavuBoNY v. READ. 
The Broomfield was inſured by the defendant 
« at and from the Leeward Iſlands to Briſtol, 
« intereſt or no intereſt, free of average loſs, and 
* without benefit of ſalvage.— The ſhip on her 


_ paſſage home was captured by a Spaniard ; but 
after 
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after having been in poſſeſſion of the enemy 
thirty-nine hours, ſhe was retaken by the Ter- 
rible privateer belonging to Liverpool, and car- 
ried into Waterford, and afterwards to Liver- 
pool; where, after a commiſſion of appraiſement 
from the Admiralty, ſne and her cargo were 
ſold to pay the ſalvage due to the recaptors.— 
One of her former owners now bought the 
whole, and afterwards parcelled her out among 
ſeveral gentlemen at Briſtol, to which place ſhe 
was again ordered, and where ſhe arrived. The 
plaintiff maintains this. could not be an arrival 
agreeable to the meaning of the policy in que- 
ſtion, under the circumſtances above ſtated of 
her capture, recapture, appraiſement, and fale, 
and with an entire new ſet of owners ; he there- 
fore thinks he is entitled to a total loſs. 

The defendant, on the contrary, argues, that 
this was no more than a bare capture and recap- 
ture, which, he ſays, has never been deemed a 
total loſs. In reply to which, the plaintiff at- 
firms, that this was ſtill more; for the ſhip, af- 
ter being retaken, was carried into Waterford 
by the privateer, kept ſome conſiderable time 
there, afterwards was carried into Liverpool, 
and there, with the cargo, appraiſed and ſold to 
pay the ſalvage, and a new ſet of owners enga- 
ged, before ſhe ſet out for Briſtol, by which the 
whole voyage was altered and loſt. Verdict for 
the defendant. Lex Merc. Red. At Guildb. - 
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Ass iEvEDO v. CAMBRIDGE. 

Upon a ſpecial verdict, it appeared, that A. 
evedo had inſured a ſum of money, upon a ſhip 
called the Ruth, for a particular voyage, with- 
out having been at all concerned in point of in- 
tereſt. The ſhip was taken by the enemy, and 
kept in their poſſeſſion for nine days, and then, 
before it was carried infra prefidia, it was reta- 
ken by an Engliſh man of war. The queſtion 
was, Whether this was ſuch a taking as ſhould 
entitle the plaintiff to recover the ſum inſured 
againſt Cambridge ? 

It was argued for the plaintiff, that this was 
rather a wager than an inſurance. That it is of 
no conſequence, whether this is ſuch a taking 
as will diveſt the property out of the owners, 
but whether the ſhip is taken. The caſe was 
compared to a man laying a wager, that he ſhould 
not be robbed in going to ſuch a place; he is 
robbed ; but taking ſome perſons along with 
him, purſues the robber, and recovers what he 
loſt : here, though the money is recovered, yet 
the wager 1s loſt. So if the wager had been, 
that ſuch perſons ſhould not be married toge- 
ther; they are married, and afterwards divor- 


ced præcontractus cauſa; yet the wager is loſt. 


It was ſaid farther, that, without this expoſition, 
Cambridge would have two chances, vis. that it 
is not taken, or that it is retaken ; but Affievedo 
would have but one, viz. the taking, It was 
likewiſe argued, that, by the law of modern na- 

tions, 
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tions, ſuch a capture as the preſent would diveſt 


the property; the veſſel having been in the ene- 
mies poſſeſſion for more than 24 hours. 

For the defendant, it was maintained, that no 
taking but what diveſted the property could be 
ſuppoſed to entitle a perſon who had inſured up- 
on real intereſt, to recover againſt the inſurer; 
and ſurely a wagerer, or one who procured him- 
{elf to be aſſured without real intereſt, ought not 
to be put in a better ſituation. And as to what 
diveſted the- property, the rule of the Roman 
law was reſorted to, which required the veſſel 
to be carried infra praſidia; as well as the prac- 
tice of the Court of Admiralty in England “. 


The Court ſeemed to be of opinion for the de- 


fendant. They thought that the plaintiff being 
found to have no intereſt in the ſhip inſured, 
could make no difference in his favour; and, 
that the property was not diveſted by the cap- 
ture, they held to be clear. 

The caſe was not decided. Lucas 77. Hill. 10. 
Ann. B. R. 


III. It remains to conſider that peculiar ſpe- 
cies of inſurance, which takes place upon priva- 
teers, or upon cruiſing expeditions, in which the 
ſhip generally is not inſured for a certain ſpeci- 
fied courſe, but for a certain limited time. This, 
it has been ſeen, is the only kind of wager-poli- 
cy at preſent permitted in * country, upon 
Britiſh ſhips. 

By 

® Terremoulin v. Sands. . Raym. 271. 
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Buy former practice, inſurances on -privateers 
were generally executed as wager-policies, * in- 
& tereſt or no intereſt,” whether the aſſured 
had intereſt or not. 

In theſe the ſame queſtion VEAL LY as with 
regard to common wager-policies ; whether the 
underwriter is liable, in conſequence of the 
cruiſe (that is the adventure) being defeated, or 
merely in conſequence of the demolition of the 
hulk of the veſſel ? 


At a former period, the idea foemis to have 


been, that, in theſe wager privateer inſurances, 
the cruiſe was the adventure; and whatever de- 
feated the cruiſe within the date of the inſu- 
rance* whatever prevented the privateer from 
being in a ſituation to cruiſe at the expiration 
of the policy, implied a total loſs, and ſubjected 
the underwriters for the bett. 


N v. KING. 


Upon a ſpecial verdict, it appeared, that the 
plaintiff had made inſurance upon the Salaman- 
der privateer, ** intereſt or no intereſt, free of 
« average, and without benefit of ſalvage to the 
« inſurer.” The defendant underwrote two ſe- 
parate 100 pounds at different times on the policy. 
The ſhip failed on the 24th of December, and 
was taken by the French on the 2d of February 
following, after an engagement of more than an 
hour, with a much ſuperior force; and ſeveral 
of her men had been killed and wounded. Af- 
terwards, 117 of her men, including the captain 


and 
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and all the officers, moſt of her ſmall arms, and 
the commiſſions, were removed into the enemy's 
ſhip, and carried into France; only 17 Engliſh 
being left on board the Salamander, of whom five 
ſoon after died of their wounds, The ſhip was 
in the enemy's poſſeſſion for three days, when 
ſhe was retaken by the Hunter privateer, Captain 
Veale, who put ſome men abaard, and kept 
her cruiſing with him for eight days, After- 
wards, being prevented by wind and weather, 
from reaching a Britiſh port, Captain Veale 
carried her to Liſbon, where he took out of her 
two carriage-guns, and a quantity of proviſions. 
for his ſhip's uſe. The captain of another pri- 
vateer in company, likewiſe took out two other 
carriage-guns. By all theſe cixcumſtances, the 
cruiſe was totally diſappointed, 

It was argued for the defendant, that a policy 
made free of average, cannot affect the inſurer 
but by a total loſs. And that a total loſs was 
prevented by the recapture. 

For the plaintiff, it was argued, in the firſt 
place, that the property was diveſted by the cap- 
ture; and, independent. of this, that there had 
happened ſuch a damage as had diſappointed the 
adventure. The Court were unanimous in gi- 
ving judgment for the plaintiff. Lex Merc. Red. 
272. 21. Geo. II. 1, Wilſon, 191. 


JexnxINs v. MAcKENZIE. 


The plaintiff made an inſurance in Londen on 
the Tryal privateer, fitted out at Briſtol, ** for 
8 1 two 
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« two calendar months, wherever the ſhip might 
„then be, on a cruiſe, or in any port or place 
« whatſoever or whereſoever; the ſaid ſhip to be 
* valued at—, intereſt or no intereſt, free of ave- 
„rage, and without benefit of ſalvage.” 

The privateer ſailed from Briſtol on the 29th 
May 1746, and, ſome days after, ſhe was met by 
a French privateer of ſuperior force, who attack- 
ed, and, after a brave defence, took her. 

She had been in the enemies hands about eight 
hours, without their removing any of her men 
or ſtares, when Admiral Martin, with his whole 
fleet, appearing, retook the Tryal, and hearing of 
the gallant behaviour both of Captain Fenkin: 
and his crew, they unanimouſly agreed to give 
up their ſalvage to them, The Admiral ordered 
the ſhip to be furniſhed with all neceſſaries, and 
ſent a man of war floop to ſee her ſafe into Bril- 
tol, where ſhe arrived the latter end of June, be 
tween three and four were before the leasen 
expired. 

Theſe circumſtances, the plaintiff thinks, en- 
title him to a total loſs, as the voyage was over- 
ſet, and the policy being intereſt or not, will ad- 
mit of no average. 

The defendant agrees to the laſt aſſertion; but 
for that very reaſon infiſts he has no loſs to pay, 
as he is free from a partial one; and there can 
be no total one, where the ſhip is arrived, and 
(as he inſiſts) might have been fitted out again 
before the limited term of two months expired, 
had the owners not determined the _, 
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And beſides; though the ſhip was taken, yet as 
ſhe was never carried infra prefidia of the ene- 
my, or was ſo taken as to be beyond a poſſibility 
of a recapture, and hath returned to Briſtol, ſo 
long time the two months expired as was ſuffici- 
ent to refit her in, the defendant ſuppoſes that 
the negle& of the owners ought not to be impu- 
ted tb the underwriter ; more eſpecially as ſeve- 
ral ſhip-builders and - merchants attended to 
prove there was time enough for the repair. 
Verdict for the plaintiff. Lex Merc, Red. 283. 
At Guildball, Mich. Term 1749. 


JALABERT and NEVILL v. COLLIER. 


The Dartmouth galley being fitted out as a 
privateer in October 1744, ſailed on a cruiſe ; 
and the plaintiffs being concerned in her, got 


inſurance made on their part for one calendar 


month, of which the defendant underwrote 
L. 200. After being out two days, ſhe fell in 
with two French men of war, and, after a very 
gallant defence, was taken. A. part of her crew, 
however, taking advantage of circumſtances, 
contrived to eſcape with the veſſel from the 
Frenchmen, and, in two days after, got fafe into 
Dartmouth, Upon her arrival there, ſhe was re- 
fitted by the owners, and failed on another cruiſe. 
After this the ſhip was kept inſured from month 
to month, and the defendant underwrote ſeveral 
ſubſequent policies on her, without any demand 
having been made upon the firſt ; although he 

ſettled 
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ſettled a loſs upon her, in relation to a policy, fix 
months after. 

The plaintiffs, however, have now claimed the 
loſs, as the taking of the ſhip entirely overſet the 
cruiſe ; for ſhe could not be refitted and fail on 
another, before the expiration of the month for 
which ſhe was inſured. 

But in ſupport of the contrary, it is alleged 
by the defendant, and confirmed by the opinion 
of ſeveral very conſiderable merchants, that this 
could not be counted a total loſs, more eſpecially 
as it is not on a cruiſe ; the words of the policy 
being, © to be inſured loft or not loſt to any ports 
«* or places for one calendar month.” And be- 
| fides, the ſhip was ſo far from being a total loſs 
to the owners on the firſt riſk, that ſhe after- 
wards met with very great ſucceſs, by taking a 
rich prize. And if this doQtrine, offered by the 
plaintiffs, had taken place with reſpect to inſur- 
ances made for a time, every coalier might bring 
this as a plea; as they are always inſured on 
theſe terms; though it was never. apprehended 
that every little accident which happened with- 
in the time, and obliged them to refit, was deem- 
ed a total loſs —The plaintiffs were nonſuited, 
" becauſe unprepared to ſhew the impoſſibility of 
her being fitted out again before the expiration 
of the inſurance. | Lex Mercat. Rediv. 270. Trin. 
1749. At Guildhall. 


There appears, however, ſomething unreaſon- 


able, not to ſay abſurd, in conſidering a priva- 
teering 
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teering expedition in the ſame light as any other 
adventure. It is impoſſible to ſay, that a cruiſe 
has been defeated, merely becauſe, at the termi- 
nation of the term ſpecified in the policy, the 
privateer is not in cruiſing trim. 

Suppoſe two or three days before the term ex- 
pires, ſhe takes a very rich prize, after an engage- 
ment; and ſhe finds it neceſſary to go into port to 
refit. But the damage ſhe has ſuſtained is very in- 
conſiderable, compared to the value of her prize : 
Will it be ſaid, that her adventure has been un- 
ſucceſsful, or that her cruiſe has failed, merely 
becauſe ſhe happens to be repairing when a par- 
ticular day arrives? This would carry the abſur- 
dity along with it, of allowing the affured to 
abandon, in conſequence of ſucceſs, and not of 


ill fortune. Had the privateer met with no 


prize, no repair would have been neceſſary. But 
it 18 a very ſtrange interpretation to call that 
a failure, the obtaining of which was the very 
object of her voyage. 

In fact, there can be no means of aſcertaining 
with accuracy, what defeats a cruiſing expedi- 
tion, except the demolition of the hulk of the 
veſſel.—For her being. confined to port affords 
no rule whatever. 

This has been found accordingly in the follow- 
ing remarkable caſe. 


FITZGERALD v. POLE. 
Peter Joyce being a part owner of one moiety 
of a ſhip, called the Goodfellow privateer, toge- 
ther 
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ther with the other owners, fitted her out to 
cruiſe. Mr Foyce being himſelf the maſter of 
the ſhip, and abroad, employed Meſſrs Fitzge. 
rald to get infurance done for his intereſt and 
uſe, in which Pole the defendant underwrote for 
L. 100. e eget | 
The purpoſe for which the Goodfellow priva- 
teer was fitted out and employed, was totally de. 
feated by a mutiny of the ſailors on board, their 
deſertion from her, and carrying off the fire. 
arms belonging to the ſhip, within the term of 
four months, for which the inſurance was made, 
In an action upon the policy, it was argued 
for the plaintiff, that the original nature of inſu- 
rance was, no doubt, a contract of indemnity, by 
which the aſſured was only to be reimburſed to 
the extent of his real loſs. But that in the ſubſe- 
quent invention of valued policies, free from ave- 
rage, and thoſe, intereſt or no intereſt, it is the 
performance of the voyage or adventure, in a 
reaſonable time and manner, and not the bare 


exiſtence of the ſhip and cargo, that is the ob- 


je of the inſurance, and ſo it had often been ad- 
judged. That, in an inſurance on a ſhip, as a 
„ privateer, to cruiſe during a limited time,” 
the cruiſe is the adventure ; and the ſhip's capa- 
city to cruiſe, notwithſtanding the perils of the 
ſea, is the ſubject- matter of the inſurance; and 
this had been found by ſeveral deciſions. 

It was anſwered for the defendant, 

1/t, That the inſurer being, by the terms of 
the policy, free from all average, the 2 

coul 
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could not be entitled to recover, but in caſe of a 
total 1oſs3 and the ſhip being found by the ſpe- 
cial verdict to be in good ſafety, at her proper 
port, at and after the end of the four months, for 
which the inſurance was made, there could be 
no ſuch loſs. 

2aly, The ſhip is alone inſured, and not | the 
cruiſe. It is the ſhip alone that is repeatedly ex- 
preſtd in the policy, to be the thing inſured. 
Beſides, it muſt be the ſubjeR itſelf expreſſed, 
and not any conſequential benefit ariſing from 
it, that is meant to be inſured; for ſuch conſe- 
quential benefit is uncertain, and incapable of 
being eſtimated, But, 

_ 3dly, Suppoſing the cruiſe to be the thing ir in- 
ſured, yet there is here no loſs of the cruiſe, the 
veſſel having cruiſed till within a fortnight of 
the whole time, and taken a very rich a of 
the value of L. 4200 Sterling. And, 

4thly, Suppoſing the cruiſe to be the thing in- 
ſured, it is neither ayerred in the declaration, 
nor found by the verdict, that Peter Joyce had 
an intereſt in the cruiſe, but only that he had 
an intereſt in the hip. 

The Court of King's Bench gave judgment 
for the plaintiff; upon which a writ of error was 
brought in the Exchequer Chamber; and after 
twice arguing the caſe, the judgment was una- 
nimouſly reverſed. The plaintiff brought his 
appeal in the Houſe of Peers; but the Houſe of 
Peers affirmed the ſentence of the Exchequer 
Chamber,-5, Brown's Par, Caſes,—131. 
| Since 
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Since this deciſion, in every caſe where inſu- 
rance on privateers is made free of average, it is 
underſtood, that nothing can be recovered, un- 
leſs the ſhip be taken, or totally wrecked or loſt, 
or adjudged irreparable, i. e. not ſea-worthy, or 
not worth the expence of repairs. 

_ Hitherto of privateers inſured © free of ave- 
rage. But of late it has become uſual, at leaſt 
in Scotland, and it is believed likewiſe. in Eng- 
land, to inſure them on a common policy, ex- 
preſſing, in the deſcription, that the veſſel is a 
private ſhip of war, with liberty to cruiſe againſt 
the enemy. And this laſt expreſſion is the chief 
peculiarity in thoſe inſurances. 

In this caſe every kind of damage is provided 
againſt ; and the loſs 1s never reckoned total, 
unleſs the ſhip be adjudged nat ſea-worthy, or 


not worthy of the expence of repairs. In ſhort, a 


privateer is in the.ſame ſituation with any other 
veſſel inſured by a policy upon intereſt. 

It is obvious, that the inſurance * intereft or 
© no intereſt,” which has, at a former period, 
given riſe to ſo many intricate, caſes, is a very 
improper one, and that it affords much tempta- 
tion to fraudulent loſſes. It has been confined 
by the Legiſlature to privateers only. But there 
is room to hope, that, even with regard to them, 
it will, in a ſhort time, from the inconveniences 
attending it, be entirely laid aſide. 


ART. 
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X Axr, II. Of partial Loft, and its Effefs. 


The effect of a total loſs is, as has been ſtated, 
to put it in the option of the aſſured, whether 
he ſhall perſevere in the adventure, or abandon 
the ſhip and cargo to the underwriters, and ſue 
them for the whole amount of their ſubſcrip- 
tions, ſo far as theſe do not exceed the intereſt. 
A partial loſs is attended with no ſuch conſe- 
quences. In this caſe the aſſured is bound, with 
induſtry and attention, to perſiſt in the voyage; 
and he is entitled to claim indemnification of 
the ſpecial damage only, which has actually been 
ſuſtained. | 

What conſtitutes a partial laſt, is not a mat- 
ter of any doubt; but in what caſes the in- 
ſurer ſhall be ſubjected to it. And this depends 
not only on the ſtate of obligation between the 
aſſured and underwriter, but upon the mutual 
relations ſubſiſting between the different part- 
owners of ſhip and cargo, who are intereſted 
in the preſervation of one common ſubject, 
and in the promotion of a joint adventure. On 
ſome occaſions, every individual owner muſt 
dear the damage incident to his own property. 
In other inſtances, equity points out that the loſs 
ſuſtained by individuals ought to be repaired by 
2 general contribution of all concerned. In the 
former caſe there is nothing ſingular. But, in 

pole on the 
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the latter, the circumſtances which give riſe to 
ſuch a contribution, the ſituations in which it 
takes place, —and the principles by which it is re 
gulated, open a very curious and important field 
of enquiry. The regulations and practice with 


regard to this ſubject, form accordingly a very 


conſiderable branch of the law of mercantile na. 
1 

This enquiry, it is true, does not ſtrid. 
ly belong to infurance. It is an inveſtiga - 
tion with regard to the obligations between 
joint owners, or thoſe who are concerned in a 
common adventure; and affects the inſurers in 
a conſequential manner only, ſo far as they may 
have undertaken to indemnify this or that par- 
ticular proprietor, who may be ſubjected to, or 
relieved by a contribution. The whole obſerya- 
tions that occur, however, upon the branch of 
the ſubjet now under conſideration, depend fo 
much on the doctrine of contribution, or avz- 
RAGE, that it here becomes neceflary, however 
digreſlive it may appear, to examine the princi- 
ples and rules which regulate the diſtribution of 
partial loſs among the different parties concern- 
ed in one common adventure. 


R Dioxxs- 
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fion of partial Loſs among the different gorges 
concerned i in a common adventure. 


1. The laws of ſociety do not, in general, at- 
tempt to correct the inequalities of accidental 
dtuation. The ruinous loſs, which one man 
has incurred, may be the ſubject of pity and 
ſympathy ; and the ſucceſs of another, when 
diſproportioned to the exertions which have 
produced it, may « Excite diſcontent ; but the pu- 
blic will not conſider itſelf a as entitled to inter- 
ere; or, by reſtoring them to the level of their 
different merits, to remedy the caprice or in- 
juſtice ,of fortune. But this obſeryation does 
not hold univerſally. There are certain caſes 
in which the feelings of mankind are intereſted 
toafford n not t only pity and ſympathy, but redreſs 
to the ſuffeter ; and in which the judge i IS diſpo- 
ſed to reduce parties to. their proper equality 
ſituation. This happens wherever, from miſtake, 
or by accident, the loſs F of one man bas been con- 
verted to the gain of another. The great equi- 
table maxim of the Civil law is, Nemo debet 
« Ixcupletari aliena jactura. No perſon ſhould 8 
allowed to reap Grants by atiother's Ioſs *. 

The operation of this principle may de exem- 
plified in a ray of ſituations ich & are daily 


calling 
* Kome? Pr. Equity. 
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calling for the intervention of courts of equity, 
Thus, where a perſon poſſeffing a houſe or lands 
dona fide, lays out money in the reparation or 
melioration of the fubject, which is afterwards 
recovered by the true proprietor ;—the latter is 
bound to inderanify the bona fide poſſeſſor for his 
improvements; otherwiſe he ſhould be benefited 
by the other's loſs, | 

In order to found a claim of reſtitution, how- 
ever, to the ſuffering party, two circumſtances 
are neceflary ;—that his loſs, has been diretll 
converted to the other's g #ain and that this gain 
admits of a preciſe eſtimate. It is not every loſs 
upon one part, productive of conſequential ad- 
vantage to others, that can be the foundation of 
an equitable claim of this nature. . The loſs of 
one man's goods by ſhipwreck, increaſes the de- 
mand for thoſe of his neighbour, and enhances 
their market value ; ; yet the ſufferer has no claim 
for indemnity. The connection between the loſs 
and gain is not ſufficiently immediate; the one is 
too remote a conſequence of the other ; and the 
amount of advantage, which the FEE may 
have occaſioned, cannot be aſcertained with ſuffi- 
cient accuracy. 
nleſs there be an aftual fubſiting gain upon 
the one hand, as well as a loſs upon the other, 
there can be no N for reſtitution. Where, 
therefore, one man's money has been directly 
converted to another's emolument, but the ad- 


un has, before action brought, been inter- 
cepted 
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cepted by accident, the ſuffering party cannot 


recover upon the maxim above ſtated. Altho? 
the one is a loſer, the other is not enriched; and 
to ſuſtain action, would be only transferring, 
not removing the ſituation, of hardſhip, . 
2. But there is another principle upon which 
one man who. has ated uſefully. for another, 
and has thereby incurred a loſs, is entitled to 
indemnification, although the benefit intended 
ſhould be afterwards, intercepted by. accident. 
Every man who acts uſefully, with a view to the 
advantage of another, and with the view of. re- 
muneration, has a right to a recompence for his 
labour beſtowed, .and 2 incurred. 
Thus, where a man's houſe is in danger of fal- 
ling or becoming ruinous, and, in his abſence, his 
neighbour interferes, and incurs expence in re- 


- pairing or ſupporting it; the perſon who has act- 


ed in this friendly — is entitled to indem- 
nification for his expence and his labour, altho' 
before the owner could reap any benefit by it, 
the houſe ſhould be demoliſhed by * or Farther 

quake. 

The ſame holds in every caſe where one per- 
ſon acts properly as a negotiorum geſtor. for ano- 
ther. Here a man takes upon himſelf the office 
of a' fator, though without an expreſs commiſ- 
fion, in a caſe where there is no opportunity of 
applying for that commiſſion; and, if there were, 
— nobody in his ſenſes would refuſe to grant 


He truſts, that the 228 for whom he acts 
SPM. © 
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will not refuſe that remuneration, or ecomprice, 


which; if he could have beet applicit to, he cer. 
tainly 64k have promiſed. 

3. To one or other of the ieh tow 
mentioned, all thoſe caſes may be reduced, in 
which the owners of ſhip, or of cargo,” are not 
ſingly ſubjected to the damage ſuſtained by their 
own property, but in which the loſs of indivi- 
duals truſt be made up by a rateable contribu- 
tion of their felow-adventurers. Such a diſtri- 
bution of loſs i is, in mercantile language, denomi- 
nated average, and the fituation which admit 
of it, an average h, | 

The great ad leading illuſtration of average 
hoft, occurs in the cafe of a jetiiſon: When, in a 
ſtorm, a part of the goods are thrown overboard, 
to ſave the ſhip, or the reſt of the cargo; the pro- 
prietors of the ſubje& preſerved muſt contribute 
to make bp the Tofs. The one ſet are gaitiers 

by the prefervation of their property, which, but 
for the jettifon, would, in all probability, have 
gone to the bottom. Equity therefore feems to 
require, that when two parties are ſo intimately 
connected in a common adventure, the one ſhould 
nur be allowed to derive a gain frotat the other; 
misforturie. 25 | | oY 


” The Legi word Harry correſponds to à word of à fi- 


milar ſound in all the Teutonib langunges, pronounced wit 


the / mute. (See Fbhn/on's Dictionary.) Hence the word 
Har vxxs, partners, (ꝗ · Haſfers,) and Hax vxAaGR, partner- 
b.—HALVxAAGE, or AVERAGE Loss, therefore, means 3 


partnerſhip loſs. 
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The application of the principle in this in- 
ſtance was very well underſtood in ancient times; 
and the regulations of Rhades with regard to it, 
were adopted into the Roman law, and make a 
diſtinguiſhed figure in Fu/tinian's compilations, - 

« By the law of Rhodes it was provided, that if, 
« to lighten a ſhip, a jettiſon is made, that which 
« is thrown: away for the general ſafety, ſhall 
« be refunded by a general contribution.” J. 1. 
Dig. ad Leg. Rbad. | 

On the other hand, where thoſe 1 
above ſtated, are not applicable, no contribution 
takes place; where the loſs, upon one ſide, is not 
directly converted to the gain of the other party, 
there can be no claim of re/fatution 5 and where 
the expence or trouble has not been incurred uſe- 
fully, with a view to another's benefit, and in the 
expectation of remuneration from him, there can 
be no title to a recompence. | 

If, in order to lighten the ſhip, a part of the 
goods are unloaded into a boat, and are there- 
* by loſt, while the ſhip is preſerved ;—the value 
of the goods in the boat fhall be refunded by 
contribution. On the other hand, if the boat 
is preſerved, and the ſhip loſt, the goods in the 
boat ſhall not contribute: For, in the former 
** caſe, the goods were hazarded in the boat, in 
* order to ſave the ſhip ; but in the latter caſe, 
* the log of the ſhip had no effect upon the ſa. 
4 ving of the boat &.“ 8 


e 
Ad Leg. Rhod. 1. 4. Foreign Ord. paſim. 
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Caſs. —The' plaintiff being one of the owner; 
of a ſhip, loaded on board her 210 tons of dil, 
and the defendant, 80 bales of ſilk, upon freight. 
The ſhip was purſued by enemies, and forced in- 
to a harbour, and the maſter ordered'the filk on 
ſhore, being the moſt valuable commodity, (tho 
they lay under the oils, and it required a great 
deal of time to get at them.) The ſhip and oil; 
were afterwards taken, and the owner of the 
oils brought his bill to have contribution from 
the owner of the filks ; and although it was ad- 
mitted, that if goods were thrown overboard, in 
ſtreſs of weather, or in danger, or juft fear of 
enemies, in order to fave the ſhip and the reſt of 
the cargo, that which is ſaved ſhall contribute 
to a reparation of that which is loſt; and the 
owners of the ſhip ſhall contribute in proportion; 
yet, in this caſe, the loſs of the oils did not fave 
the filks; neither did the ſaving the filks loſe the 
oils; and the bill was diſmiffed accordingly; 
which was confirmed in the Houſe of Peers. 
Shower, P. C. 18. 19. * 

The ſame holds, if a part of the e ſhip has been 
cut away, and thrown overboard with a view to 


the preſervation of the cargo. If the maſt is 


* cut, that the ſhip with the cargo, may be free 

66 from 

This judgment may perhaps be objected to, upon the 

that the maſter had loft the oils by a partial atten- 

tion to fave the filks. But, in all probability, the oils were 

too bulky to be carried aſhore ; therefore, the ſaving of 
** the ſilks did not loſe the oils. . | 
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« from danger, the principle of contribution ſhall 
operate.“ L. 5. § 1. ej. tit. ; l. 2. ej. tit. 

But jetſon is not the only caſe in which there 
is room for a contribution. Whenever one party 
incurs a loſs, which is directly productive of ano- 
ther's gain, or where labour and expence is uſe- 
fully incurred, with a view to another's advan- 
tage, and from the proſpect of remuneration, the 
ſame rule holds. 

If, to avoid or efcape an enemy,” fays Ma- 
gens, a ſhip anchors in an open road, under 
the protection of ſome caſtle, and there parts 
« her cable, it undoubtedly ought to be conſider- 
« ed as a groſs average.” 

At the fame time, the furniture and appurte- 
nances of a ſhip are ſuppoſed to be ſufficient to 
ſtand out againſt the ordinary run of accident 
at ſea; and if, from a failure in this reſpect, or from 
the mere violence of a ſtorm, the ſhip ſuffers da- 
mage in herhards and rigging, —or from the fault 
of any party concerned ;—fuch damage having 
been incurred with no view to the preſervation of 
the reſt of the concern, will fall upon the indivi- 
dual proprietor *. 

In the fame manner, where a loſs is incurred by 
advance of money to ranſom a ſhip or cargo. It 
* a ſhip is ranſomed from pirates, Servius, Qfiliur, 
Labeo, all think that contribution is due. But 
* what a robber carries away is loſt to the pro- 

Un „ prietor ; 

See Magens paſſ. I. Si faber incudem. ff. ad Leg. Rhod. 

Ord. Spain, No. 80. Of Antwerp, No. 27. 
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6 prietor; nor is contribution due to him who 
t ranſoms merely his own nn L. 2. 53. 


D. ad Leg. Rhod. 
HoLT, C. J. ſaid, That it ſeemed juſt and 


« reaſonable, that the owners of goods ranſomed, 
„ ought to pay the redemption. If a pirate 
1 ſhould take the ſhip and goods, and the maſter 
c redeem them, the owners ſhall make him fa- 
* tisfaction; and much more when taken by an 
« enemy.” In the caſe, Tranter v. Watſon, Ray. 
mond, 931. | 

« If a pirate takes part of the goods to ſave the 
1 reſt, contribution is due.“ Sir F. Moore, fol. 297, 
Hicks v. Pilkington*, 

The ſame thing ought to hold as to the re- 
demption of a ranſomer, who has bound himſelf 
as an hoſtage for the ranſom of ſhip and cargo. 

A fimilar rule muſt undoubtedly be enforced, 
where a ſalvage has been paid in conſequence of 
a capture and recapture. The caſes are perhaps 
few, in which a ſalvage incurred for the recovery 
of goods from ſhipwreck, can be for the benefit 
of the adventure at large; or, indeed, of any o- 
ther perſon than the individual proprietor of the 
effects ſaved. Yet, in any ſuch inſtances, there 
can be no doubt that the ſame equitable princi- 
ples are applicable; and that all thoſe who have 
reaped an advantage by the /alvage paid, or to 
whoſe benefit, with the view to a recompence, 

it 
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it was directed, muſt be liable in contribution 
accordingly. | 

Another inſtance may ſometimes occur, in 
what is called demurrage ; where, in conſequence 
of ſeizure, detention, embargo, extraordinary ex- 
pence of mens victualling and wages has been 
incurred; and this appears to have been done 
for the general emolument. Such expences, 
however, are in moſt caſes underſtood to be for 
the ſole benefit of the ſhip-owner. 

It ſeems unneceſſary to multiply examples up- 
on a point ſo clear. In conſulting the foreign 
ordinances, caſes may be found in which the 
principles may be miſapplied; but no diſpute 
can ariſe with regard to the principles them- 
ſelves. And it ſeems to be fully underſtood, a- 
mong all mercantile nations, that the rule of 
law, which enforces average-contributions, ſhall 
be equally comprehenſive with the general max- 
ims of equity on which it is founded. 

4. It ſhould ſeem, in moſt caſes af partial loſs, 
that both the principles above mentioned concur 
in founding a contribution. If the loſs of one is 
productive of actual advantage to the reſt, they 
are liable to him in reſtztution, becauſe they have 
reaped a gain. If that gain has been intercepted 
by ſubſequent accident, they are liable in a re- 


compence, becauſe their advantage was the object 


and view of their neighbour's expence or labour, 


and he had truſted to them for indemnification. 


Thus, in caſes of ranſom, of ſalvage, and of da- 
murrage, the labour employed, and expence in- 
. - curred 
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curred, with a view to the benefit of others, found 
a claim to the loſing party, although the ſhip 
ſhould be wrecked at any future ſtage of the ad, 
venture, or the owners. prevented in any other 
manner from reaping the advantage intended. 

But there is one, and that the moſt important 
fource of contribution, in which no indemanik- 
cation takes place, unleſs a gain be actually reap- 
ed.—[In caſes of jetſon, no contribution is due in 
order to make up the loſs of him whoſe goods 
have been thrown Mt unleſs the ſhip be 
actually ſaved *. | 

One reaſon of this ſeems to be, that the owner 
of goods made uſe of in a jer/on, really abandons 
nothing, except what, independent of the jetſon, 
he would have loſt at any rate. If the ſhip be 
loſt notwithſtanding the jetſon, the other parties 
not only reap no advantage, but be incurs no loſs 
by the jetſon. It is only where the ſhip is ſaved 
that he can be ſaid to ſuſtain a loſs comparatively 
with the other proprietors of goods. But the 
ranſomer riſks a ſeparate ſum of money, totally 
diſtinct from his intereſt in the adventure; and 
if that ſum be not refunded, he incurs a loſs, 
whatever comes of the veſſel. 

There is another, however, and perhaps a more 
important reaſon of this difference; a reaſon 
vhich goes ſo far as to ſhow that, in caſes of jetſon, 
it is the principle of reſtitution ſolely that ope- 
rates, and not the principle of recompence ; and 
conſequently, that it is not only neceſſary there 
ſhould 


v See Voet ad/. Rhod. J 15. Lex Mercat. Rediv. 136. Fo- 
reign ord, paſſim. 
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of others, might have avoided that riſk, by ran- 
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ſhould be a loſs incurted on the one fide, but an 
actual gain reſulting from it on the other. 
From the circumſtances already ſtated with 
regard to theſe two principles of re/titution and 
recompence, it is obvious that the latter of theſe, 
which is productive of obligation upon men, al- 
though they are not actual gainers, is much leſs 
extenſive than the other. It proceeds upon the 
idea that one man acts with the view to another's 
advantage from which circumſtance he is en- 
titled to truſt for remuneration to the gratitude 
of him whoſe benefit was in view. In caſe 
of ranſom and ſalvage, it was obſerved, the 
ranſomer expaſes to riſk a ſeparate ſubject, 
totally diſtinct from his ſhare in the adventure. 
In caſes of jetſom, he merely abandons what he 
muſt haye loſt at any rate, But beſides this, he 
ſeems, in the former caſe, to antend the advan- 
tage of others; in the latter, bis own benefit 
merely. The ranſomer, who expoſes a ſum of 
money to hazard, in order to recover the goods 


ſoming merely his own property. And ſo far he 
exerts himſelf as a factor for others, and is en- 
titled to truſt to them for remuneration. But 
in a ſtorm, no man can ſeparate his own proper- 
ty from that of others, or avoid his ſingle ſhare 
of the common danger. He throws his goods 
overboard, therefore, with the effect perhaps, 
ultimately, of ſaving the whole ſhip, but with 
the immediate view of benefiting himſelf, He 

has 
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has no title to be conſidered as acting factorio no. 
mine, from any conſequential advantage that 
might have followed to others; and his only 
claim for indemnification ariſes from the circum. 
ſtance, that his loſs is productive of an actual gain 
to his co-adventurers. 

The influence of theſe reaſonings appears in 
ſome queſtions afterwards to be ſtated upon the 
ſubje& of jettiſon. The general point, that, in 
caſes of jetſon, no contribution is due unleſs it 
be the means of faving the ſhip from the im- 
pending danger, is too trite to require 1lluſtra- 
tion *. an . 

5. From the principles above ſtated, it may be 
eaſy to form a judgment of the manner in which 
a partial loſs muſt be diſtributed among the dil. 
ferent parties concerned in a common adven- 
ture, according to the extent in which they have 
been enriched, or in which their benefit has been 
intended by it. 

Contribution, or average, is accordingly of 
two kinds ; general and particular. 

General average is that contribution which 
takes place on occaſion of damage incurred for 
the general intereſt of the adventure at large; 
and it is borne by the proprietors of both ſhip 
and cargo, according to the proportional value 
of each. Particular average is the contribution 
for loſſes which have had a reſpec to the advan- 


* See Dig. ad &s Rhod. For. Ordin. paſſim. 
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tage of the ſhip alone, or cargo alone; and it falls 
upon the one or other fingly *#, 

Of general average, an example occurs, where 
a ſhip and cargo has been ranſomed from an 
enemy. In the ſame manner, where a veſſel has 
been taken and recovered, the ſalvage due to 
the recaptors being an expence incurred for the 
general benefit, muſt be refunded by a general 
contribution. 

But the fituation which affords the moſt illu- 
ſtrious examples of the operation of equitable 
principles, is where a jetſon has taken place. In 
the exigency of a ſtorm, purſuit by an enemy, 
and, in a variety of ſituations which may be fi- 
gured, it muſt often become expedient that a 
part of the property ſhould be thrown over- 
board, or otherwiſe expoled to additional dan- 
ger, in order to fave the reſt. In theſe caſes, 
if the veſſel be ſaved, the proprietors of the 

whole 


* There is another ſort of claim which owners of ſhip 
have againſt the proprietors of cargo, that likewiſe goes by 
the name of average, though without much propriety : I 
mean a claim for pilotage and port charges, which is called 
ſmall or petty average. This is not properly an equitable 
contribution in caſe of 4% from the accidents of the voy- 
age, but a matter of poſitive agreement between the owner 
and ſhipper, and entirely arbitrary. The ſhipper becomes 
liable for primage and average accuſtomed; it is an article of 
the bargain of affreightment. With this petty average the 
inſurer has no concern. 

In practice, one third of theſe expences of pilotage and 
port charges, falls on the ſhip, and two thirds on the 
cargo, | 
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whole goods ſaved, and of the ſhip herſelf, ought} 
to contribute to indemnify the ſufferer, propor- 
tionally to the value of their reſpective proper. 
ties; for in that proportion they derive a dire 
pecuniary benefit from the jettiſon &. +3 
Lord Kanizs, in his Principles of Equity, has . 
dopted an idea that, in caſes of jetſon, goods ought i 
to contribute, not according to their value; but © 
their weight. He obſerves, that it is the hem 
goods which, occaſion the danger; and if then 
were leifure for ſuch a tranſaction, every owner 
of valuable goods would purchaſe an equal quam 
tity of thoſe that were heavy, and each would 
throw the ſame number of pounds weight overs 
board, Proceeding upon the ſame reaſoning, 
«-the % 
Cum in eadem nave, varia mercium genera complung 
© mercatores coegiſſent, pretereaque multi vectores, ſervi, # 
© liberique, in ea navigarent, tempeſtate gravi orta, necth 
e fario. jactura facta erat. Quæſita deinde ſunt hac: An 
te omnes jacturam præſtare oporteat, et fi qui tales met 
« impoſuiſſent, quibus navis non oneraretur, velut gemms, ; 
© margaritas ? et que portio preftanda eft ? et an etiam pro 
© liberis capitibus dari oporteat ? Placuit, omnes quorum i 
e terfurſſet jacturam fieri, conferre oportrre, quia tributum ob» 7 
e ſervatæ res deberent : itaque dominum etiam nuit pit 
© portione obligatum eſſe. JaQture ſummam pro rerus 
e pretio diftribui oportere; corporum liberorum eſtimationem 
te nullam fieri poſſe; itidem agitatum eſt, an etiam veſtimes 2 
e torum cujuſque, et annulorum, zſtimationem fieri oporte» 2 
e at? Et omnium viſum eſt, niſi fi que conſumendi cauſa in- 
te poſita forent : quo in numero eſſent cibaria, eo magu, 
4 quoad, fi quando ea defecerint in navigatione, quod qui 
«© que haberet in * confercet.”” L. a. $2. D. Ad 
leg. Rhod. 
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ge A law,“ ſays he, © appears uncouth 
ſome of i its conſequences; jewels, and I may 
add bank bills, are. made to contribute to 
make. up the loſs, although they contribute 
not in any degree to the diſtreſs; nor is a 
fingle ounce thrown overboard upon their ac- 
ount ; nay, the ſhip itſelf is made to contri- 
bute, though the jetſon is made neceſſary, not 
by the weight of the ſhip, but of the cargo.” 
he whole of this reaſoning is founded on a 
poſition which has been already ſhown to be 
neous; that in jetſon, as in other caſes of 
rti: loſs, the obligation to contribute ariſes 
dm the principle, that benefit was intended, 
that a recompence is due, whether any ad- 
tage is actually reaped or not. Upon this rea- 
lng, it no doubt follows, that every commo- 
y ſhould contribute, not according to value, 
weight; becauſe it is according to their 
ight, that they increaſe the danger; and that 
ſhip, for the ſame reaſon, ought to be ex- 
ted. 
But in caſes of jetſon, the contribution does 
t ariſe from any idea that the loſing party is 
titled to a recompence, for having ated fac- 
o nomine; but merely that he may claim re- 
ion, fo far as his loſs has been directly con- 
ed to another's gain. Upon Lord KAuxs“ 
polition, many abſurdities would follow. Put 
caſe, that a valuable jewel is thrown away 
the hurry, and is to be contributed for by 
XX weight. 
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weight, The reſt of the cargo confiſts of 2 
L. 1000 bill of exchange, having no ſenſible 
weight, and ſome Cwts. of coals, the whole of 
which, taken together, are not worth the lo 
incurred. If goods are to contribute by weight, 
the bill of exchange will contribute nothing, 
The coals may be all given towards the loſs, 
without ſenfibly indemnifying the owner of the 
jewel. Here the holder of the bill will be the 
only gainer ; the proprietor of the jewel will loſe 
a part ; and the owners of the coals will loſe their 
all. Would this be an equitable diſtribution? 
Or can we preſume, that the owners of bulky 
commodities would ever conſent to any jetſon 
upon ſuch terms ? 

The modern nations of Europe, accordingly, 
have, in this reſpect, almoſt unanimouſly adhe- 
red to the principle of the civil law. The ſhip 
contributes as well as the goods; and both ac- 
cording to their value: and money and jewels 
are underſtood, with very few exceptions, to be 
liable, as well as the heavieſt and moſt bulky 
commodities. 

In every caſe of us average, the owners 
of ſhip ought to contribute, not only for the 
Hull of the veſſel, her tackle and appurtenances, 
but in reſpect of the nett freight, The net! 
Freight will be a clear gain to them, if the ſhip 
accompliſhes her voyage. By the ordinance of 
Hamburgh, accordingly, it is declared, that * the 

| * owners 
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« owners of ſhip ſhall contribute for the whole 
amount of both up and freight *.“ 

The following Scotch caſe, (ſtated by Lord 
Kames), does not coincide with theſe princi- 
ples, as it ſeems to imply, that the ſhip-owner 
ſhall not contribute for Freight at all. 


LuTwiTCH contra GRAx. 


Ina ſhipwreck, part of the cargo being fiſhed 
out of the ſea, and ſaved, was delivered to the 
owners for payment of the ſalvage. The pro- 
prietor of the ſhip claimed the freight of the 
goods ſaved pro rata itineris, The freighters ad- 
mitted the claim, but infifted, that as the ſal- 
vage was beneficial to him, on account of his 
freight, as well as to them on account of their 
goods, he ought to pay a proportion of the ſal- 
vage, His anſwer was ſuſtained to free him 
from any part, viz. that the expence was whol- 
ly laid out on recovering the freighters goods; 
and therefore that they ought to be liable. A 
18. 1755. 

D pon this caſe, his Lordſhip obſerves, that it 
ſeems to have proceeded on the erroneous idea, 
that no contribution was due, unleſs the ſufferer 
had ated faftorio nomine. Whereas here a much 
more powerful principle operates, that.the ſhip- 
owners hid reaped a pecuniary benefit at the ex- 

Pence 

* Ord. of Coniagſb. 88 5.—Of Copenhagen, No. 1284. 


Of Genoa, 137.— Practice of Britain. —Ord. of Hamb. 
No. 981. 
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pence of others; and it was therefore immate. 
rial, whether that benefit was intended or not, 
There are ſome exceptions to this rule, that 
ſhip and freight ought to contribute to the full; 
but theſe are not numerous. 

The ordinance of France (No. 579.) in that 
both ſhip and freight are to contribute for one 
half. The Antwerp regulation provides, that 
the owners of the cargo ſhall have an option to 
make the ſhip contribute, either according to 
her real value, or her whole contracted freight. 
Theſe, regulations ſeem applicable to grey 
Freight, which includes a conſideration for the 
outfit; but they are, ſurely, in a conſiderable 
degree imperfect. 

Not only ought the ſhip and cargo to contri- 
bute, but all who have an nnn intent 
in their preſervation. 

A lender on bottomry, it ſnould ſeem, is in 
the precoiſe ſituation of a ſhip-owner. The ex- 
tent of his intereſt in the hull of the ſhip, dimi- 
niſhes ſo far that of the borrowers. He ought, 
therefore, like the other owners of ſhip, to con- 
tribute towards a ranſom, jetſon, or other com- 
mon diſaſter. In Spain, accordingly, where the 
great expence of fitting out a ſhip to the Spaniſh 
colonies, renders bottomry a very frequent con- 
tract, and where, conſequently, it is better un- 
derſtood than in moſt other countries, a bottom- 


ry-bond contains this condition, that the lender 
ſhall 
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ſhall run, in partnerſhip with the owner, the 
riſk on the hull, keel, and earnings of the ſhip. 

The French ordinance ſays, that thoſe who 
lend money on-bottomry, ſhall bear their pro- 
portion of all groſs or general averages, but not 
of fimple or particular averages, without an ex- 
preſs agreement to that effect. Ord. Fr. No. 
From Mr Macen's Eſſay, it appears, that the 
rule upon this point, in ſeveral other European 
ſtates, is far from being laid down with preci- 
ſion; and it does not appear to be always con- 
ſiſtent with principles. In England there are, 
it is believed, no fixed rules univerſally eſta- 
bliſhed, for ſettling partial loſſes on a bot- 
tomry- intereſt. 

The owner himſelf of the goods thrown over- 
board, muſt contribute his own ſhare, in propor- 
tion to the extent of his property on board: For 
as he 1s indemnified by the cantributions of his 
fellow-adventurers, the jetſon is beneficial to 
him, as well as to the reſt. 

In ſhort, every perſon, for whoſe benefit ex- 
pence or trouble has been uſefully incurred, with 
a view to indemnification, 1s liable in a recom- 
pence for ſuch expence and labour ; and every 
perſon who has directly reaped an actual pecu- 
niary advantage from another's loſs, is liable in 
reſtitution, whether his advantage was intended 
or not, 


There 
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There are a few exceptions, both by the civil 
law, and the practice of modern Europe. Sailor 
are excuſed in reſpe of their wages ; partly from 
humanity, it being thought hard to deprive 
them of any part of their ſmall earnings; and 
partly from utility, that they may be induced, 
with leſs reluctance, to conſent to a jetſbn. 
The Roman law excepted paſſengers, in re- 
ſpect of their lives ſaved by the jetſon; becauſe 
the life of a freed man does not admit of a pecu. 
niary eſtimation. A ſimilar rule is adopted in 
modern Europe. Paſſengers are, befides, free 
from contribution, for the uſual articles of mo- 
ney, jewels, and neceſſaries, which may be con- 
fidered as appendages to their perſon. Mor- 
Loy ſays, that, in general, money, and jewels, 
and even clothes; and all things in the ſhip, (ex- 
cept a man's apparel in uſe, or victuals put on 
board to be ſpent), are liable to average and 
contribution.” It is believed, however, to be 
a general rule with regard to ſuch ſubjects, that 
what pays no freight, pays no average. 
In eſtimating the intereſt on board, in order to 
contribution, a queſtion may ariſe, whether re- 
gard is due to the value of ſhip.and goods at the 
port of loading, or that of diſcharge. The Ro- 
man law adopted a diſtinction ſomewhat meta- 
phyſical upon this ſubject. The goods loſt were 
to be eſtimated at their original coſt ; thoſe ſa- 
ved, were valued at the price which they might 


probably bring; becauſe, in the former caſe, 
| the 


2 PARTIAL Loss.—Average. 351 


the prime coſt aſcertains the actua ! hs of the 

s thrown overboard ; and attention to the 
market-rate, at the port of diſcharge, is necefſa- 
ry to determine the extent of actual profit that 
ſhall accrue from that loſs. 

The point ſeems to be in ſome meaſure arbi- 
trary. It appears more reaſonable, however, 
that the loſs and gain ſhould both be judged of 
by the ſame criterion ; and none of the modern 
ſtates have therefore followed the rule of the ci- 
vil law, although they differ very much from 
one another upon the point. 

By ſome regulations, the whole goods are eſti- 
mated at their prime coſt, or values in the port of 
diſcharge, according as the veſſel has, at the 
time of the loſs, executed half her voyage or 
not. This diſtinction prevails in the Conſolato 
del mare, and in ſeveral foreign ordinances ; 
thoſe in particular of Genoa, of Rotterdam, of 
Stockholm, . and of Copenhagen. It appears 
likewiſe, from Gerard Malynes, to have been the 
old rule in England. 

The greateſt number of modern mercantile 
ſtates, however, have been of opinion, that the 
whole goods, loſt and ſaved, ought to be eſtimated 
according to their value in the port of diſcharge.” 
This is the rule adopted by the Hamburgh ordi- 
nances ; by thoſe of Coningſberg, Antwerp, and 
France; by the Spaniſh Weſt Indian laws, and 
by the gene practice of Britain. 

3 


It 


382 Naruxx or an InsSURance CONTRACT, 


— 89 — 


It remains to be conſidered, how far, in what 
caſes, and in what proportions, the underwriter 
is liable for that loſs, which may fall upon the 
particular proprietor whom he has inſured. 

In total loſſes, this queſtion was very ſimple. 
In a wager policy, where a total loſs is incurred, 
theunderwriter 1s liable to the extent of the bett. 
In open policies upon intereſt, the inſurer is liable 
for his whole ſubſcription, ſo far as it can be 
ſhown there was intereſt on board. And in va- 
lued policies, he is liable for the prime coſt, as al- 
certained by the valuation. 

But in caſes of partial loſs, the point is attend- 
ed with a good deal of intricacy. 

1. In wager policies, in the firſt place, there 
can be no partial loſs. For a partial loſs is too 
indefinite, and admits of too great variety in 
kind, and in degree, to be laid hold of as the 
condition 'of a wager. Still leſs can there be 
room for that particular ſpecies of partial loſs 
which is repaired by contribution, and goes un- 
der the name of average ; becauſe the aſſured, 
having no intereſt, can ſhew no real loſs. In 
theſe wager policies, therefore, the underwriter 
can, from the nature of the thing, have no con- 
nection with any damage that is not total. 

2. In the ſame ſituation are many policies up- 
on intereſt, in which the aſſured expreſsly ſti- 


pulates to be free of average altogether, or be- 
low 
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low a certain extent. When a policy is execu- 
ted, free of all average whatever, the inſurer is 
liable for no damage, repairs, or charges, un- 
leſs they are ſo great, as to defeat the voyage, 
and to entitle the aſſured to abandon. 

A variety of clauſes, ſtipulating a partial free- 
dom from average, have been adopted in diffe- 
rent places, in order to avoid troubleſome and 
intricate proofs, in relation to damages of ſmall 
importance, upon commodities of a periſhable 
nature. Theſe muſt be varying every day, ac- 
cording to the exigencies of trade, The ordi- 
nance of Middleburg frees the inſurer from all 
average under one per cent. ; that of Amſterdam. | 
from all under three per cent. 

At the foot of Engliſh policies, there is com- 
monly the following clauſe, which has been of 
very long ſtanding. . 

N. B. Corn, fiſh, ſalt, fruit, flour, and feed, 


are warranted free from average, unleſs gene- 


ral, or the ſhip be ſtranded.— Sugar, tobacco, 
„hemp, flax, hides, and ſkins, are warranted 
* free from average under 5 per cent.; and all 
* other goods, alſo the ſhip and freight, are 
** warranted free from average under 3 per cent. 
* unleſt general, or the ſbip be ſtranded.” 
Both of theſe exceptions from the clauſe, © free 
* of average,” are founded in the reaſon of the 
thing. 4 general average takes place, where 
a loſs has been incurred for the ſake of the ad- 
venture at large. It is an expence laid out for 
the advantage of the whole concern, and conſe- 
T'Y quently 
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quently of the underwriters themſelves, and is in 
a very different ſituation from other partial loſſes, 
which are not the ſubje& of contribution. It 
would be abſurd, that the inſurers ſhould ſtipu- 
late to be free from an expence incurred for 
their advantage; and it might be dangerous, by 
inducing the affured to avoid ſuch expence, and 
allow the loſs to become total. In the Mediterra- 
nean, accordingly, where general clauſes, ( free 
of average,” are very common, without any ex- 
ception, theſe clauſes are conſtrued not to extend 


to the caſe of jetſon x. 


It might be dangerons, if the aſſured himſelf 


were liable for partial loſs in caſe of ſtranding ; 


for the ſituation of the veſſel would afford a ſuf- 
ficient pretext for abandoning ; and the aſſured 
might be induced, inſtead of incurring expence 
at his own riſk, in recovering the ſhip, fraudu- 
lently to allow the loſs to become total, in order 
to recover the whole value from the inſurers.— 
It is extremely difficult, however, to decide what 
ſhall conſtitute franding, In one- inſtance, Can. 
tillon v. L. Aff. Co. it is faid to have been found, 
that 'a ſhip was ftranded, becauſe, in falling 
down the Thames, ſhe had touched the bottom. 
Since this determination, the inſurance-compa- 
nies in London have entirely laid aſide the excep- 
tion of the ſhip being ftranded, and conſent to 
ſubject themſelves to partial loſs, only where it 1s 
borne by a er ner . 


Jurgu, 2 30. ne 1 
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Some difficulty has ariſen with regard to the 
meaning of the word une; whether, in the 
clauſe, © unleſs general, or the ſhip be ſtranded,” 
it is to be taken as an exception, or as a condi- 
tion. This point was fixed by the following de- 
ciſion. | 8 
WILSON v. SMITH. 

Smith inſured Wilſon on the ſhip Boſcawen, and 
her cargo of wheat, with the uſual NV. B. Corn, 
« fiſh, fruit, Sc. free of average, unleſ general, 
« or the ſhip be ſtranded,” The veſſel met with 
a ſtorm, in which ſhe was forced to cut away her 
cable and anchor, was otherwiſe damaged, and 
obliged to run to the firſt port, and refit.” The 
inſurers paid the expence of repairs as a gene- 
ral average. After being refitted, the ſhip con- 
tinued her voyage ; and when ſhe arrived at 
her port of diſcharge, it was diſcovered, that 
the wheat had received damage by the ſalt- 
water, : 

The aſſured claimed a particular average for 
this loſs, as well as the general average for re- 
pairs. 

Lord MaxsrIzIp ſaid, the word“ unleſs” 
means the ſame as except, and never can be con- 
ſtrued as a condition, in the ſenſe put upon that 
word by the aſſured; namely, that he was to be 
free from partial loſs, unleſs in two events, viz. 
a general average, and the ſtranding of the ſhip ; 
but that, if either of theſe events happened, then 
he was to be liable to all other average, —The . 

words 
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words can never mean to leave the inſurer ſub. 
ject to any particular average. Judgment was 
accordingly given for the defendant.—3. Burr, 
1559. | 

According to this decifion, which is undoubt. 
edly founded in the meaning of the exception, 
it ought to be expreſſed, —* except general, and 
* unleſs the ſhip be ſtranded.” 

The memorandum uſed at the port of Edin. 
burgh differs little from the London form. It 
runs thus: Corn, ſeed, ſalt, fiſh, fruit, flour, 
and proviſions of all kinds, that are in their na- 
« ture periſhable,” are warranted free from all 
« average, unleſs general, or the ſhip be ſtrand- 
„ed; and all other goods, the ſhip and freight 
are warranted free from average under five per 
cent. unleſs general, or the ſhip be ſtranded.” 
The Glaſpow form varies a good deal. It con- 
tains, in the body of the inſtrument, a freedom 
from all average whatever, under five per cent. 
And the N. B. is as follows: 


„N. B. Inſurers are not liable for any average- 


« loſs upon grain, fiſh, fruit, wine, proviſions, or 
© other goods, which, in their own nature, are 
„liable to periſh. or decay, by continuing long 
on board, or being faulty or decayed before 
„ ſhipping; but the owners of ſuch goods ſhall 
recover, on a general average, when any 
„ part of them are thrown overboard, for the 
<< preſervation of the whole; and on a particular 

average, 
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« ing or bulging.” 3 

We may obſerve, that the expreſſion of this laſt 
paſſage, limits the particular average for which 
the inſurer is liable, to that which is accaſoned 
by ſtranding or bulging. The London policy 
ſeems to imply, that if the veſſel be ſtranded, the 
inſurer ſhall bear all partial loſs, whether occa- 
ſioned by that misfortune, or by the periſhable 
nature of the goods. 

It is worthy of notice, that, in conſequence of 
this clauſe, ** free of average,” it is neceſſary 
to adopt a different view of what conſtitutes the 
diſtinction between a total and partial loſs. It 
was formerly laid down, that a total loſs is what- 
ever defeats the voyage. This will not hold, how- 
ever, where, in the caſe of periſhable commodi- 
ties, the underwriter has ſecured himſelf by the 
memorandum above ſtated. Here the ſubject 
muſt be actually gone. For what is the under- 
writer's view ?—To defend himſelf againſt the 
periſhable nature of particular commodities, 
which renders them peculiarly liable to certain 
accidents, He means to be ſecure from all 
damage ariſing iri conſequence of that peculiar 
nature, whether ſuch damage be great or ſmall ; 
whether it defeats the voyage, or only diminiſhes 
the price of the goods. The effect of the memo- 
randum, therefore, is to prevent a loſs from being 
conſidered as total, ſo long as the ſubject is in ex- 
iſtence; in order to abandoment, it muſt be burnt, 


funk, 
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' ſunk, captured, or otherwiſe completely deſtroy. 
ed. This is eſtabliſhed by the two following 
mY | MasoN.v. SKURRAY. 

. was made by the defendant on a 
cargo of peaſe on board the Happy Recovery, from 
London to St Auguſtine, with the uſual memoran- 
dum, Corn, fiſh, Cc. free of average, unleſs ge. 
« neral, or the ſhip be ſtranded.” The peaſe ar- 
rived at the place of deſtination, but ſo much da- 
maged, that their produce was three-fourths be. 
low the freight, which, in conſequence of the 

ſhip's arrival, became due. 

The defendant, by four or five witneſſes, con- 
verſant in the ſettlement of loſſes, proved, that, 


in the caſe of goods falling under the memoran- 


dum, it was the v/age to confider the underwrit- 
er as diſcharged, if the commodities arrive at 
the market. Lord MansFitLD ſaid, that, ſince 
the introduction of the memorandum, every caſe 
muſt depend upon the conſtruction of it. It is 
expreſſed in general terms; but muſt be explain- 
ed from u/age. The witneſſes all ſwear to the 
uſage, that if the ſpecific thing comes to the 
market, the memorandum is underſtood to free 
the inſurer from all demands for a partial loſs. 
The caſe Boyfield v. Brown, was decided before 
the introduction of the memorandum.—The 
jury found for the defendant.—Hil. 1780. 4 
Guildhall. See Mr Park's Syſtem, p. 13 
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Cockayne D. FR Az xx. 


F razer inſured Cockayne, to the amount of 
L. 100, on the ſhip © Three Friends, and on 
goods, Ec. at and from St John's in Newfound- 
6 land, to her port of diſcharge in Portugal:“ 
With the uſual N. B.“ Corn, fiſh, &c. warrant- 
« ed free of average, unleſs general, or the ſhip 
« be ſtranded .“ 

On 2d December 178 3. the ſhip | ſailed from 
Newfoundland, with a cargo of %%. On 11th 
December the crew hove overboard 40 quintals, 
for the general preſervation | of ſhip and cargo, 
and on the,20th, 26 quintals more. They had 
extremely bad weather, till their arrival at Liſ- 
bon, on the xoth January 1784, when a ſurvey 
was made, by the Board of Health, at the requeſt 
of the captain, who was likeyiſe conſignee of 
the fiſh. It appeared to them (and was ſo in 
fact) that the fiſh were rendered of no value by 
the ſea-damage.— The ſhip did not proceed on 
her voyage. 

In an action on the policy, the defendant 
pleaded the general iſſue, and paid into court 
the ſum of L. 16: 19: 6 ;--L. 8, 15 8. as general 
average on the cargo; and L. 8:4: 6, as parti- 
cular average on the ſhip. Verdict for the plain- 
tiff, with L. 51, 15s. damages, ſubject to the o- 
pinion of the court on a caſe containing the facts 
above ſtated, - * „ 

* | Lori 
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Lord MANSFIELD.—This, like moſt litigations, 
ariſes from miſtaking the queſtion, and not pro. 
perly defining terms. This is a very old clauſe 
in policies on periſhable goods. Particular loſſes 
are excepted from the obligation of the inſurer, 
unleſs the ſhip has been ſtranded. The inſurer 
continues liable for a total %; but a total lok 
here is the loſs of the thing, not any damage, 
however fer while it exiſts. It Is not a dimi- 


1* ag? 


In common caſes, EW the voyage is obſtrud- 
ed, and not worth purſuing, it is a total loſs 
But the memorandum goes on the idea that the 
inſurer is not to be liable for any damage how- 
ever great. If the thing exiſts, though worth 
nothing, it is ſufficient to excuſe the under- 

Wr iter 0 

Bprrxx, J. —That the voyage here was defeat 
ed might be very material in caſes not within 
the memorandum. In Maſon v. Skurray, the 
court thought it a total loſs, and on that it went 
to a new trial. But, upon the ſecond trial, it ap- 
peared clear that there never had been an in- 
ſtance in which a total loſs had been paid for, 
where the thing exiſted, though of no value. 
Poſtea to the defendant. _ Eaſter 25. Geo. III. 
B. R. MS. 

3. In open policies upon intereſt, and where 
there is no ſuch ſtipulation as that now ſtated, 
to be © free of average,” three ſituations may 


Occur. 


Fir, 
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Firſt, The ſums underwritten may exactly cor- 
reſpond with, and be equal to the intereſt on 
board. In this caſe of an equal infurance, eve- 
ry underwriter muſt be liable for a partial loſs 
incurred by his aſſured, proportionably to his own 
ſubfeription. 

Secondly, In an open policy on intereſt, there 
may be an over-inſurance, or double inſurance. 
The nature of theſe was formerly conſidered ; 
and it was obſerved, that, in caſes of total loſs, 
there muſt be a proportional deduction from dif- 
ferent ſubſcriptions, until the ſums remaining . 
become commenſurate to the real value of the 
intereſt, The ſame rule is applicable in partial, 
as in total loſſes. 

Thirdly, Suppoſe, in an open policy on inte- 
reſt, the ſubjet to be under- inſured, the ſums 
underwritten to be /ower than the intereſt on 
board. In ſuch a caſe, the owner himſelf bears 
the riſk of that portion of value which is not in- 
ſured ; he comes in the place of an underwriter, 
to that extent. A partial loſs, therefore, falls 
upon the inſurers proportionally to their differ- 
ent ſubſcriptions, conſidering the owner of ſbip or 
cargo as himſelf an inſurer of the values not other- 
wiſe covered, If a total loſs had happened, it is 
plain he. would have loſt to that amount ; and 
he muſt ſuffer a partial damage in the ſame pro- 
portion, 

On the other hand, where there has happened 
a ſhipwreck, and a ſalvage, the inſured, if there 

2 2 be 
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be an wnder-inſurance, is for the ſame reaſon en. 
titled to his proportion of the property recovered, 
He is an inſurer pro tanto, and muſt have the 
benefits as well as the riſks of that ſituation. 

4. The effect of a valued policy is to aſcertain 
the amount of intereſt, for which the underwriter 
muſt be liable in the event of damage incurred, 

In caſes of total loſs, we have ſeen, the valua- 
tion fixes the obligation of the inſurer. If the 
ſubject has been bona fide overvalued, the inſurer 
muſt notwithſtanding pay the whole ſum in the 
policy, having received a premium correſponding 
to that amount. If it is undervalued, the owner 
has himſelf to blame, and muſt fit down content- 
ed with an incomplete indemnification. 

In partial loffes, in the ſame manner, the da- 
mage muſt, in general, be eſtimated not upon the 
real worth of the ſubject inſured, but upon the va- 
luation in the policy. With this view, in order to 
find out what proportion the loſs incurred bearsto 
the prime coſt, as aſcertained by the policy, a 
compariſon muſt be made between the values of 
the goods when damaged or ſound at the port 
of diſcharge; and the difference between the 
values of ſound and damaged will ſhow the pro- 
portion which the loſs bears to the prime coſt 
Thus, if a cargo of ſugar, at any particular port, 
when in a ſound ſtate, would give L. 1000, but 
when damaged would give only L. 500 ; the 
difference is L. 500, which ſhows that the lols 


ſuſtained 1s one half, upon the intereft inſured. 
But 
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- But although the amount of loſs is aſcer- 
tained in this manner by the values at the port 
of diſcharge, yet the difference between ſound 
and damaged goods at the port of diſcharge, is 
not the ſum which the underwriter muſt actually 
pay ; for this would involve him in the contin- 
gency of the riſe and fall of markets, which is no 
part of the adventure inſured. The inſurer un- 
dertakes all perils of the ſea, the dangers of the 
voyage; but he never propoſes to be anſwerable 
for the prudence or ſucceſs of the merchants 
ſpeculations 1n trade. 

In the caſe above ſtated, therefore, while the 
difference is found at the port of diſcharge be- 
tween the value of the damaged goods, and-the 
price they would have brought, if ſound, —it 
muſt not be ſuppoſed, that the ſum ſo found, is 
the actual loſt which the underwriters are to pay. 
It merely ſhews the proportion which the loſs in- 
curred bears to the value of the whole ſubject ; 
and the inſurers are only liable for the ſame pro- 
portion of intereſt, appearing by the valuation in 
the policy. If therefore there is a third, a 
fourth, a fifth, of difference between ſound and 
damaged goods at the port of diſcharge, the in- 
ſurer pays a third, a fourth, a fifth, of the valu- 
ation in the policy. 

For example, a hogſhead of ſugar is inſu- 
red, valued at L. 25. When it comes to the mar- 
ket, it is found to be damaged, and ſells for 
L. 20. A hd. of ſound ſugar, of the ſame quality, 

ſells, 


* 
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ſells, at the ſame time and place, for L. zo. 
The difference therefore between ſound and da- 
maged is one third, or L. 10. The inſurer does 
not pay L. 10; but he pays one third of the 
L. 25, the value in the policy, or L. 8: 6: 8. 
„ Suppoſe,” ſays Mr Macens, „10 bbds, of 

* tobacco are inſured, valued in the lump at 
L. 100; one hogſhead is loſt ; on the amount 
in quantity of one hhd, the loſs will be 10 pe- 
* cent. on the intereſt, whether the nett pro- 
s ceeds of the tobacco gives! loſs or profit: for 
though the merchants 9 hhds, which are not 
© damaged, ſhould produce nett L. 100, the 
& infurer cannot object, you inſured L. 100, 
* your tobacco has yielded you nett L. 100, 
and therefore you have no demand; this 
« would be availing himſelf of the merchant's 
profit, to pay the ſea-loſ. —— 

Again, ſuppoſe on linens, the valuation or 
& jnyoice covered, is L. 100,— 


Ata gaining market, they would produce nett, 
. L. 120 0 © 
But being damaged, produce nett 108 © © 


1 


The loſs on L. 120, is - 12 © © 


— 


If L. 120 loſe L. 12, L. 100 loſes L. 10 © © 


At 
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if ſound, L.% o o 
Being eve peckdace nett 72 © © 
The loſs on L. 10 f is „ 3: L. 80e o 
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In both inſtances, the average or damage 
« is one tenth part, or 10 per cent. On the 
« other hand, if the inſurer were to pay the 
« difference between found and damaged, at the 
« port of diſcharge, he would in the one caſe be 
„L. 2 a gainer, and in the other L. 2 a loſer, 
« by the circumſtances of the market.” - 

In certain caſes of partial loſs, however, upon 
a valued policy, it has been ſaid, that the valu- 
ation muſt be opened up. 

In order to underftand this, it is neceffary to 
diſtinguiſh between two different modes of valu- 
ation. A cargo is ſometimes valued by the 
weight, meaſure, or package; as when a cargo 
of tobacco is valued at fo much a hd. And 
this may be underſtood to take place wherever 
the nature of the cargo, and the manner in 
which it admits of menſuration or valuation, 
is pointed out in the policy; as where inſurance 
is made on ro bales of linen, valued at L. 100;” 
this is evidently the ſame as if the policy had 

ſaid, 
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ſaid, —** on linens valued at L. 10 per bale, 
This mode 'of valuing by weight, meaſure, 


package, has the ſame effect as if each ſpecified 


package was taken apart, and made the uh. 
ject of a ſeparate valuation. 

But a cargo is often valued generally, without 
ſpecifying, either its nature, or the mode in 
which it can admit of menſuration or valuation; 
ſometimes along with the ſhip ; ſometimes at the 
ſums underwritten. © On ſhip Sally, and goods 
„per ſaid Sally, valued at the ſums underwyrit- 
4 ten.” —* On whatſoever goods and merchan- 
« diſes loaded, or to be loaded, on board the 
«+ ſaid ſhip—valued at L. 1000.” 

In the former caſe, where each package is va- 
| lued ſeparately, a very obvious expedient occurs, 
in order to aſcertain the partial loſs which the 
underwriter muſt bear. It is only neceſſary to 
take the ſeparate ſubject, whether bale, parcel, 
package, hogſhead, or ton, (according as it 1s 
deſcribed in the policy), to find the proportion 
between its value when ſound, and in its dama- 
ged ſtate, at the port of delivery ; and to calcu- 
late the ſame proportion upon the valuation in 
the policy. So that here the valuation is ſill 
held as a proof of the intereſt ; and the obſerva- 
tion, © that, in partial loſſes on a valued policy, 
the valuation muſt be opened up,“ does not 
appear to be applicable, 


But 
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But where a general valuation has taken place, 
the caſe is very different. For example, when 
ſhip and cargo are valued jointly, or, what is 
more common, where a whole cargo, conſiſting. 
of a variety of different articles, is valued in the 
lump: Here the aſſured does not appear entitled 
to demand the proportion of damage incurred 
by any individual package of goods ; for exam- 
ple, by any individual caſk of liquor, or hhd. 
of tobacco. He is only entitled to the propor- 
tion which the damage incurred bears to the 
value of the whole intereſt ; and it becomes ne- 
ceſſary, therefore, to enquire into the compara- 
tive values of all the different articles of which 
the cargo conſiſts. 18 

Suppoſe a cargo, conſiſting of liquors, broad 
cloth, and coals, to be valued, in a general ſum, 
at L. 500, without any ſpecification as to the 
number of caſks, bales, or tons. And let the 
real value be L. ioo, ſo that the cargo is un- 
dervalued one half. Suppoſe one of the caſks of 
liquor to be ſtaved. In order to aſcertain the 
amount of the aſſured's claim, and to find what 
proportion of the L. 500, ſtated in the valuation, 
is due, it is neceſſary to enquire, not only what 
proportion of damage is done to the individual 
caſk, but what is the comparative value of that 
caſk, with the broad cloth and the coals, which 
torm the remainder of the cargo; conſequently 
it is neceſſary to prove the actual values of the 
whole, The ſame thing muſt happen in an 

over- 
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over-valuation, and in every caſe whatever; for 
without opening up the policy, and going into 
the real values, we can never judge whether the 
inſurance be equal to the intereſt or not. 


In every inftance of general valuation, there. 


fore, a partial loſs renders the valuing clauſe of 
no uſe; for it becomes neceſſary to prove the 
actual values, as in an open policy. It has be. 
come cuſtomary in thoſe caſes, where the real 
values muſt thus, at any rate, be proved, to dil. 
regard entirely the valuation, and to proportion 


the partial loſs upon the real intereſt. 


This diſtinction between the effects of a ſepa- 
rate and a general valuation, 1s illuſtrated by the 
two following remarkable deciſions. 


LEWIS v. RUCKER, 


The defendant inſured ** goods aboard a ſhip 
the Vrou Martha, at and from St Thomas Hand 
to Hamburg.” The goods (which conſiſted of 
ſugars, coffee, and indigo) were * valued at 
L. zo per hog head, the clayed ſugars, and I. 20 
« per hogſhead, the Muſcovado ; warranted free 
„from average under five per cent. unleſs gene- 
« ral, or the ſhip be ſtranded.” The coffee and 
indigo were likewiſe reſpectively valued, 

In the courſe of the voyage, the ſea-water got 
in; and when the ſhip arrived at Hamburg, it ap- 
peared, that every hogſhead of the ſugar was da- 
maged ; which made it neceffary to ſell them im- 


mediately. And the difference between the price 
| which 
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which" they brought by reaſon of the damage, 
and what they might have been ſold for at Ham- 
burg, if found, was as L. 20: 0: 8 per hogſhead, 
is to L. 23: 7: 8 per hogſhead, (that is, if found, 
they would have been worth L.23: 7: 8 per 
hogſhead ; as damaged, they were only worth 
L. 20: O: 8 per hogſhead.) 

In an action upon the policy, the defendant 
paid money into Court, by the following rule 
of eſtimating the damage; he paid the like pro- 
portion of the ſum at which the ſugars were va- 
lued in the policy, as the difference between ſound 
and damaged ſugars bore to ſound ſugars at Ham- 
burg. The plaintiff objected to this meaſure for 
eſtimating the damage. 

To diſtinguiſh this caſe; by particular circum- 
ſtances, the plaintiff called evidence to prove, 
that if he had kept his ſugars for ſome time, as 
he had intended to do, they would have born a 
much higher price; and therefore the loſs which 
aroſe from the neceſſity of their being brought 
to an immediate ſale, owing to the ſea- damage, 
ought to be included. 

A verdict having been found fot the defend- 
ant by a ſpecial jury; upon motion for a new 
trial, Lord MaxsrizIp delivered the opinion of 
the Court. | 

His Lordſhip ſtated the rule adopted by the 
defendant and jury.—The defendant takes the 
proportion of the difference between ſound and 
damaged at the port of delivery, and pays that 

Aaa proportion 
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proportion upon the value ſpecified in the policy; 


and has no regard to the price in money, which 
either the ſound or damaged goods bore in the 
port of delivery. He ſays, the proportion of the 
difference is equally the rule, whether the goods 
come to a riſing or a falling market. For in- 
ſtance, ſuppoſe the value in the policy L. 30 
they are damaged, but ſell for L. 40. If they 
had been ſound, they would have fold for L. 50; 
the difference is a fifth: The inſurer then muſt 
pay a fifth of the prime coft or value in the policy, 
(that is L. 6.) E converſo ;—if they come to a lo- 
fing market, and ſell for L. 10, being damaged, 
but would have ſold for L. 20, if ſound; the dif- 
ference is one half. The inſurer muſt pay half 
the prime coſt or value in the policy, (that is 
L. 15.) 

To this rule two objections had been made. 
Imo, That this was going by a different meaſure 
in the caſes of partial and total loſs; for upon a 
total loſs, the prime coſt or value in the policy 
muſt be paid; the anſwer is, that where there is 
a total loſs of ſhip and cargo, or where any ſepa- 
rate part of the cargo is entirely loſt, there the 
inſurer is liable for the prime coſt, without re- 
gard to any ſubſequent eſtimate. But where a 
partial damage 1s incurred by the cargo, it is im- 
poſſible to fix from the prime coſt what is the 
amount of that damage. The only way is by 
calculation at the port of delivery, to find the 
proportion in which the goods are ſpoiled ; and 

as 
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us the inſurer pays the whole prime coſt, if the 
thing be wholly loft ; ſo if it be only a third, 
fourth, or fifth, worſe, - he pays a third, fourth, 
or fifth, of the prime coſt or valuation of the goods 
ſo damaged. 
2do, The caſe had been entangled with diffi- 
culties, founded upon this being a valued policy. 
The effect of a valuation is merely to fix the prime 
coſt —To argue, that there can be no adjuſt- 
ment of an average loſs upon a valued policy,“ 
is contrary to the very terms of the policy itſelf, 
which is ſubje& to average, if the loſs upon ſu- 
gars exceed five per cent. If there can be no 
average loſs in a valued policy, the aſſured here 
cannot recover at all ; for this ſurely is not a total 
loſs. | 
In oppoſition to the meaſure the jury have gone 
by, the plaintiff contends, that he ought to be 
paid the whole value in the policy, upon one of 
two grounds : 
e, Becauſe the general rule of eſtimating 
ſhould be the difference between the price the 
damaged goods ſell for, and the prime coſt, (or 
value in the policy.) Here the damaged fold at 
L. 20: 0: 8 per hogſhead, and the underwriter 
ſhould make it up L. zo. Anſw. This would in- 
volve the underwriter in the riſe or fall of the 
market. It would ſubje&t him in ſome caſes to 
pay vaſtly more than the loſs; in others it would 
deprive the inſured of any ſatisfaction, though 
there was a loſs, For inſtance, ſuppoſe the prime 
coſt 
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coſt or value in the policy L. 30 per hogſhead; 
the fugars are injured. At a loſing market, the 
price of the beſt is L. 20 per hogſhead ; the price 
of the damaged is L. 19: 10. The loſs is about 
a fortieth, and the inſured would be to pay above 
a third. Suppoſe they come to a riſing market, 
and the found fugars fell for L. 40 per hogſhead, 
and the damaged for L. 35, the loſs is an eighth; 
yet the inſurer would be to pay nothing. 

2d, Becauſe the ſugars would have ſold for a 
higher price, if the damage from the ſea-water 
had not made an immediate ſale neceffary. And 
here likewiſe the verdict ſeemed to be right. The 
indemnity propoſed by inſurance is for damage 
from the ſea, and not from diſappointment in 
ſpeculations and ſchemes of trade. The obliga- 
tion of the underwriter is incurred upon the 
_ ſhip's arrival and landing her cargo; and the ad- 
juſtment of a loſs cannot depend upon any events 
of a poſterior date. The rule diſcharged. 2. Burr, 
1167. © 


Lx Cras againſt HuGuss. 


This was an inſurance “ on the ſhip S Do- 
mingo, prize to Captain Luttrel, and on goods 
by ſaid ſhip, valued at the ſums underwritten.” 
There was no value put on the whole, in the 
body of the policy, but particular ſums added 
to the ſubſcribers names on the back of it. The 
ſhip was loſt, one tenth of the goods only ſaved. 
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The deduction for the goods ſaved, was ap- 
pointed to be ſettled by a broker ; but a doubt 
aroſe as to the mode of computing it. Whether 
one tenth of the ſum inſured, or one tenth of the 
real value ſhould be deducted ; whether the aſ- 
ſured were to recover nine tenths of the real va- 
lue; in ſhort, whether it was to be treated as an 
open or valued policy. Bonham, the broker, ſaid, 
the practice was to pay the whole ſum inſured, 
in caſe of a total loſs on ſuch a policy ; but in 
caſe of a partial loſs, it was conſidered as an open 
policy, and a proportion paid of the real value 
inſured. When this was firſt mentioned, the 
Court thought it a valued policy; but they direct- 
ed Bonham to make the calculation both ways. 

Lord MANSFIEID.—I at firſt thought this like 
Lewis v. Rucker, and that an aliquot part ſhould 
be taken, without going into the values. But they 
are not ſimilar, That caſe is right, and ſhould go- 
vern wherever the goods are deſcribed and valued 
by the caſk or package, But here the value is 
aſcertained only by the ſum inſured. The only 
purpoſe of a valuing clauſe, to fave the trouble 
of proving the value, is not anſwered in an ave- 
rage loſs upon ſuch a policy as this, where the 
actual values muſt be proved, to aſcertain the 
proportion of what is ſaved to what is loſt. The 
real values muſt therefore be gone into. The 
conſtant uſage has been as ſtated by the broker. 

In Eraſmus v. Banks, (Mich. 21. Geo. II.) 


Lzz, C. J. permitted the aſſured to ſhew his 
whole 
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whole loſs, which was more than the ſum in. 
ſured. Smith v. Flexney (at G. H. 1747) was 
cited in that caſe, in which the plaintiff not be. 
ing able to prove any intereſt, was nonſuited. 
The computation muſt be on the real intereſt 
on board. Judgment for the . 
24. Geo. III.— MC. 


From the diſtinction that has been attempted 
between a general and a particular valuation, 
we may find a ſatisfactory ſolution of a difficulty 
ſtarted by Mr Magens, in relation to policies war- 
ranting againſt average under a certain ſum. A 
London policy frees the inſurer from partial loſ 
under 3 per cent. Suppoſe then, ſays Mr Ala. 


gens, a merchant has ſhipped a quantity of 


goods, and, on arrival, a ſmall part are ſpoiled, 
ſo as to be worth nothing; if the damage be 
calculated on the whole, it may not amount to 
3 per cent.; but if on the particular ſubject da- 
maged, it may be a total loſs. 

It ſhould ſeem, that where a particular pack- 
age is ſeparately valued, a loſs may be calcu- 
lated on that individual package apart ; as where 
ſugar is valued at ſo much a caſk, if one caſk is 
damaged, it muſt be conſidered whether the loſs 
amounts to 3 per cent. upon that individual caſk. 
But if a cargo 1s valued in the lump, the amount 
of loſs upon the whole head muſt be taken into 
the computation. 
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Of thoſe Circumſtances peculiar to Inſurance, which 
extinguiſh the Obligations of Parties, and va- 
cate the Policy. 


AvinG examined how the obligations of 
inſurance may be created, and what are 
their nature and extent; it remains to conſider 
by what circumſtances they may be diſſolved, 
and the effect of the policy deſtroyed, either in 
whole or in part. | 

And here it is not propoſed to enter upon the 
general modes by which all agreements indif- 
ferently may be extinguiſhed ; but only thoſe 
which are attended with ſome peculiarity in 
their application to the bargain of inſurance, 
For this reaſon it is ſcarcely neceſſary to obſerve, 
that when, on the one hand, the ſubject of the in- 
| ſurance 
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farunce 4 incurs no ion; or when, on the other, 
any loſs incurred is FAY for by the inſurer, the 
obligation of this laſt is extinguiſhed by the per. 
formance of all that was undertaken. 

The great circumſtance which is produttire 
of peculiarity in deſtroying the effect of an in. 
ſurance policy, is breach of contract upon the 
part of the aſſured: A circumſtance ariſing 
from the conditivnal nature of the bargain. 

In this agreement, the underwriter, it was for- 
merly obſerved, for a conſideration received, pro. 
miſes to indemnify the aſſured from loſs, upon 
the exiſtence of ſome future event. The event to 
which this obligation has a reference, muſt be ful- 
ly underſtood between the parties. And its ex- 
iſtence'is a condition without which. the inſurer 
does not conſent to bind himſelf. In relation toa 
mercantile adventure, the circumſtances of this 
event may. be of a complicated nature, and all 
thoſe circumſtances ought to be fully ſettled be- 
fore the bargain can be complete. A policy of 
inſurance explains, therefore, the nature of the 
perils which are to be undertaken, and the na- 
ture of the voyage or adventure, in the courſe of 
which they are to be undertaken. It mentions 
the place from which it is propoſed that the veſ- 
fel ſhall ſet out, the line of her voyage, the port 
to which ſhe ſhall dire& her courſe, and where 
the inſurance is ſuppoſed to terminate ; it like- 
wiſe frequently contains a number of particular 


proviious, tending to diminiſh the riſk of the 
adventure, 


—— 
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adventure, in favour of the underwriter. All 
thoſe ſpecifications of the voyage are limitations 
of the hazard undertaken by the inſurer ; and 
conditions of the agreement by which he be- 
comes bound. It is neceſſary, in order to pre- 
ſerve the aſſured's claim of indemaity, that theſe 
conditions ſhould be fulfilled, 

What degree of exactneſs and literal interpre- 
tation is neceſſary in this reſpect; what extent 
of conſtruction is due to the terms of the policy; 
and conſequently what is held to be a breach of 
contract, it now remains to enquire. 

1. In every inſurance, the underwriter is very 
much at the mercy of the aſſured, both with re- 
ſpect to information, and the performance of 
thoſe ſtipulations and conditions which may be 
agreed upon, in his fayour. It has been for- 
merly ſhewn how much it is therefore held in- 
cumbent upon the aſſured, to make a full and 
complete communication of all he knows with 
regard to the riſk; and that, without ſuch com- 
munication, the policy is null ab initio. 

The ſame conſideration requires that the aſ- 
ſured ſhould be kept with a very ſtrict hand to 
the performance of thoſe articles, and the fulfil- 
ment of thoſe conditions which the underwriter 
may ſtipulate. The aſſured muſt not depart 
from that line of voyage which is pointed out 
by the policy, otherwiſe the inſurer ſhall be 
free. 


Bbb If 
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-If any variation from the agreement ſhall 
take place, and a damage ſhall be incurred, ir 
_ conſequence of that variation, it requires no illuf. 
tration that for ſuch damage the underwriter 
cannot be. reſponſible. A contrary rule would 
be ſubjecting him to the conſequences of a 
breach of contract upon the part of the aſſured. 

As little does it require argument to ſhow, 
that the affured cannot, by changing the circum- 
ſtances of the adventure from thoſe expreſſed or 
implied in the policy, increaſe the riſk under- 
taken above the riſk underſtood. 

But ſuppoſing a variation to be made from the 
exact terms of the policy, and ſuppoſing the ya- 
ried courſe to imply no greater riſt than the one 
inſured ; or, ſuppoſing that no loſs happens in 
the courſe of the variation, but at ſome other pe- 
riod of the adventure; although in theſe caſe: 
it does not appear that the underwriter is a 
loſer by the variation, it is, nevertheleſs, an eſta. 
bliſhed point that he becomes free, and that 
the policy is vacated. The riſk run muſt not 
only be no greater than that underſtood, but it 
muſt be the ſame. 

There is, it may be obſerved, great differencc 
between certain ſpecies of agreements in reſpect 
of the obligation which lies upon the debtor 
to fulfil the contract by ſpecific performance. 
Where the preſtation undertaken admits of 3 
value different from the mere pecuniary advan- 


tage to be reaped from it ; where it may be ſup- 
poſed 
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poſed to poſſeſs an eſtimation in the mind of the 
creditor, independent of the money it is worth; 
in every ſuch inſtance the debtor is bound to 
ſpecific» performance, But where the value is 
merely pecuniary; where one preſtation is as 
good as another of the kind; in this caſe the 
debtor may be freed from ſpecific performance, 
by paying the damage and intereſt. 

It may at firſt fight appear, that inſurance 1s 
one of thoſe contracts in which there is no room 
for a particular choice or eſtimation, independ- 
ent of the pecuniary value. The underwriter, 
when he inſures, has no affection or preference 
for one adventure above another, except ſo far 
as it has a relation to the premium offered. It 
might ſeem, therefore, that, in the ſame manner 
as a perſon who had borrowed a guinea might 
pay in filver, inſtead of the identical gold. So an 
aſſured might vary from the voyage ſpecified, al- 
ways taking care that the underwriter was no 
leſer by the change; that he was not expoſed to 
a greater, though a different riſk from that un- 
derwritten. 

But in reality an inſurance differs in this re- 
ſpect, from moſt other contracts. It is a bargain 
in relation to a future uncertain event, and 
therefore partakes of the nature of a wager. A 
wager, it may be obſerved, is a trial of {kill as to 
a queſtion of probability. Each party is indu- 
ced to wager by the different weight which cer- 


tain views and conſiderations have upon differ- 
ent 
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ent minds; and the wager derives its origin not 
from thoſe general views of a probability, in 
which men are diſpoſed to agree, but from thoſe 
peculiar views and modes of thinking in which 
one man is apt to be a good deal different from 
others. In examining, therefore, what is the 
inductive cauſe of a wager, and what is the va- 
lue, to each party, of his bett, we are to conſider, 
not what the probability i in n. but what 
each party may think of it. 

| Rilks are not the objects of foe from 
attachment and feeling, like a ſpot of ground, 
a horſe, a medal: But they are the objects of 
very different eſtimation to the judgment or 
fancy. People may form, upon ſolid views of 
reaſoning, very different opinions of the amount 
of a probability. Still more are they apt to be 
{ſwayed by the operation of fanciful circum- 
ſtances upon the imagination. Much has been 
ſaid of the eagerneſs people often entertain to 
procure a particular ticket in the lottery. Some 
fanciful combination, often exceedingly ridicu- 
lous, determines them to undertake a particu- 
lar riſk. The probability of two events may 
be really the ſame, and yet appear very diffe- 
rent to the minds of different men. It would 
be unjuſt, therefore, to ſubſtitute one riſk in 
place of another, although the former, in the 
common apprehenſion of mankind, ſhould be no 
greater than the latter; for it was the peculur 


views of parties that were the inducements to 
the 


a = c cs 


9 -@ a” = 


oo >. oo = 


5 cow co TY 3a ay 


now DISSOLVED. | 381 


the wager; alter the preciſe circumſtances of 
the caſe, and the inductive cauſe of the wager, 
the dependence which each man has upon his 
own peculiar views, no longer ſubſiſts. 

Nay, it may be obſerved, that we are not en- 
titled even to ſubſtitute, what, in the common 
opinion of mankind, might appear a better riſk 
in place of a wor/e; for the more deſperate any 
wager is, we have the ſtronger evidence that the 
wagerer was led by a peculiarity of opinion, and 
that he was the more fixed upon that preciſe 
riſk, and no other. | 

Suppoſe, therefore, a perſon betts upon a 
race-horſe, and, before the race begins, that 
horſe is drawn, and another put in his place; 
the wagerer will not be liable for the riſk upon 
the ſecond horſe, although he ſhould be as ſwift 
as, or ſwifter than the other. In the ſame man- 
ner, if I inſure a voyage to the Baltic, and the 
ſhip alters her deſtination and fails to the Me- 
diterranean ; I am not ſubje& to the riſk, al- 
though the two voyages ſhould be perfectly ade- 
quate to each other. In theſe cafes the prin- 
ciple is clear. In others, where the effect of 
real or fanciful circumſtances, in varying the 
ſuppoſed amount of the riſk, may not be ſo ſtri- 
king, the ſame reaſoning muſt ſtill, in ſome de- 
gree, be applicable. 

It may farther be obſerved, that the particu- 
lar ſituation of parties, in the contract of inſu- 


rance, makes it expedient, to enforce this rule, 
| that 
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that a variation from the policy ſhall liberate the 
inſurer, whether the riſk be increaſed: or di. 
miniſhed. For otherwiſe, the aſſured, from his 
ſuperior knowledge of every particular relating 
to the adventure, might, under the pretence of 
varying, without incregſing the riſk, pradil: 
numberleſs frauds, which the inſurer would ver 
ſeldom have it in his power to detect. It is ne. 
ceſſary, therefore, to afſix a ſevere penalty to the 
ſmalleſt variation from the line of voyage under. 
taken; leſt the aſſured, under the pretence of an 
innocent variation of the riſk, might eontrive to 
increaſe it to the prejudice, of the other party, 


2. Having ſaid ſo much, in general, with re. 


gard to the adherence that is requiſite upon the 
part of the aſſured, to the ſtrict letter of an in- 
ſurance- policy; it remains farther to illuſtrate 
the ſubject by a view of the different ſort of va. 
riations that occur, and which have the effect to 
deſtroy the obligation of the inſurer. 


Variations from an inſurance- contract may be 


of two kinds. The aſſured may, in the 500 
place, exceed the powers with which he is en- 
truſted. He may take ſteps which are not au- 

thoriſed by the agreement; for example, he may 
fail to ports and places, with regard to which the 
policy is ſilent. He may be guilty of what, in 
the expreſſion of inſurance-law, is called an al. 
teration of, or a deviation from, the line of voy- 


age undertaken by the inſurer. Or, in the , 
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cond place, he may be guilty of a failure in per- 
forming ſome of thoſe terms and conditions that 
are expreſsly ſtipulated; for example, he may 
neglect to fulfil a clauſe by which the ſhip is 
warranted to ſail with convoy, or to ſail before a 
certain day. He may do more, on the one hand, 
than he is warranted to attempt; or leſs, on the 
other, than he has undertaken. 

Theſe different ſpecies of failure, which we 
may diſtinguiſh by the names of variation from 
the policy, and non-performance of it, ſeem to de- 
ſerve a ſeparate conſideration. 

Laſtly, We may examine what effect a un 
with regard to the conditions of the contract, 
ought to have on the reſtoration of premium. 


—————_ — — 


Sect. I. Effect of the Aſſured exceeding his Powers, 
or of Variation from the Policy. 


1. Variation from the terms of an inſurance- 
contract includes two ſpecies, which require to 
be diſtinguiſhed from each other, viz. alteration 
of the voyage, and deviation from it. 

It was formerly mentioned, that, after a policy 
had been ſubſcribed by the underwriter, it was 
ſtill competent for the aſſured to retract, by 
breaking up the voyage, and altering the deſti- 
nation of his veſſel; and that, in conſequence 
of ſuch a meaſure, the aſſured was liberated 


from the policy, and entitled to recover his pre- 
mium, 
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mium, allowing to the underwriter a ſmall de- 
duction upon-the ſum inſured. 

The ſame change of meaſures, the fame alte. 
ration of the plan of the adventure, which enti. 
tles the aſſured to recover his premium, muſt of 
courſe liberate the inſurer from hazard. When 
the one contracting party becomes free, the 
other cannot continue ſubject to obligation. Nor 
is it neceſſary for this purpoſe, that the altera- 
tion ſhould imply fault, in either of the contrad- 
ing parties. The caſe becomes preciſely the 
ſame, as if a perſon has betted upon a particular 
race-horſe, and before the race that horſe i; 
drawn, or dies, and another is ſubſtituted in its 
place. The riſk is no longer the ſame that ws 
meant to be undertaken. 

It is faid accordingly, in the ordinance of 
Antwerp, that when it can be proved againſ 
« any one, either by charter-party, bills of load- 
« ing, affreightment, or otherwiſe, or even by 
« lawful witneſſes, that he has altered the voyage 
« inſured upon, and which it was declared in 
« the inſurance was intended, then he hall 
© have no power to demand any thing in re- 
« ſpect of ſuch inſurance, by reaſon of the ſaid 
*« alteration *.“ 

Upon 

It may probably occur, that an alteration of the voyage 
is not properly a breach of the contract: When the ad 


licy is receded from, before the commencement of riſk, it i 


not properly broken ; 5 for it never was complete. But this 
INACCuTricy 
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Upon preciſely the ſame principles the under- 
writer muſt be freed from his obligation, where 
the general deſign of the voyage is not altered, 
but where, in the courſe of the adventure origi- 
nally propoſed, and after the riſk undertaken 
has actually commenced, a variation is adopted 
from the terms of the policy. This is called a 
deviation. 

Every variation from the policy, adopted after 
the riſk has commenced, muſt imply either 
fault and miſconduct, or fraud and diſhoneſt in- 
tention ſomewhere. And here lies the diſtinc- 
tion between a deviation and an act of baratry. 
If there is a departure from the policy with a 
fraudulent intention, it is baratry ; if from mere 
negligence or miſconduct, it is a deviation. Na- 
turally, it was obſerved, the inſurer is not liable 
for any departure whatever from the terms of 
his agreement; in other words, he is not reſpon- 
ſible for the afſured's breach of contract. He 
undertakes, by an expreſs clauſe, the baratry, 
or fraudulent miſbehaviour, of maſter and crew ; 
but he is, in this country, liberated from riſk, 
by a deviation, which implies mere fault. 

An alteration of the voyage taking place pre- 
vious to the commencement of riſk, ſuppoſes the 
acceſſion of the aſſured themſelves. A deviation 
does not neceſſarily imply any ſuch knowledge 

Cee: or 


inaccuracy of method has been overlooked, in order to con. 
traſt the doctrine of a/teration with that of deviation; this 
being by far the moſt important view of the ſubjeR, 
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mium, allowing to the underwriter a ſmall de- 
duction upon the ſum inſured. 

The ſame change of meaſures, the ſame alte. 
ration of the plan of the adventure, which enti. 
tles the aſſured to recover his premium, muſt of 
courſe liberate the inſurer from hazard. When 
the one contracting party becomes free, the 
other cannot continue ſubje to obligation. Nor 
is it neceſſary for this purpoſe, that the altera. 
tion ſhould imply fault, in either of the contract 
ing parties. The caſe becomes preciſely the 
ſame, as if a perſon has betted upon a particular 
race-horſe, and before the race that horſe i; 
drawn, or dies, and another is ſubſtituted in its 
place. The riſk is no longer the ſame that wa 
meant to be undertaken. 

It is faid accordingly, in the ordinance of 
Antwerp, that © when it can be proved againſt 
any one, either by charter-party, bills of load- 


« ing, affreightment, or . otherwiſe, or even b) 


“ lawful witneſſes, that he has altered the voyage 
« inſured upon, and which it was declared in 
« the inſurance was intended, then he ſhall 
„have no power to demand any thing in te- 
« ſpe of ſuch inſurance, by reaſon of the {aid 
« alteration *.“ 


Upon 


It may probably occur, that an alteration of the voyage 
is not properly a breach of the contract: When the po- 
kev. is receded from, before the commencement of riſt, it i 


not properly broken ; for it never was complete. But this 
inaccuracj 
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Upon preciſely the ſame principles the under- 
writer muſt be freed from his obligation, where 
the general deſign of the voyage is not altered, 
but where, in the courſe of the adventure origi- 
nally propoſed, and after the riſk undertaken 
has actually commenced, a variation is adopted 
from the terms of the policy. This is called a 
deviation. | 

Every variation from the policy, adopted after 
the riſk has commenced, muſt imply either 
fault and miſconduct, or fraud and diſhoneſt in- 
tention ſomewhere. And here lies the diſtinc- 
tion between a deviation and an att of baratry. 
If there is a departure from the policy with a 
fraudulent intention, it is baratry ; if from mere 
negligence or miſconduct, it is a deviation. Na- 
turally, it was obſerved, the inſurer is not liable 
for any departure whatever from the terms of 
his agreement; in other words, he is not reſpon- 
ſible for the aſſured's breach of contract. He 
undertakes, by an expreſs clauſe, the baratry, 
or fraudulent miſbehaviour, of maſter and crew; 
but he is, in this country, liberated from riſk, 
by a deviation, which implies mere fault. 

An alteration of the voyage taking place pre- 
vious to the commencement of riſk, ſuppoſes the 
acceſſion of the aſſured themſelves. A deviation 
does not neceſſarily imply any ſuch knowledge 

es or 


inaccuracy of method has been overlooked, in order to con- 
traſt the doctrine of alteration with that of deviation ; this 
being by far the moſt iinportant view of the ſubjeR, 


390 InsvRAnNct CONTRACT, HOW DISSOLVED, 


or concurrence. It may be concerted by the al. 
ſured, or it may be the private deed of the ma. 
ſter and ſhip's company. Baratry, therefore, 
is more properly oppoſed to a deviation, than to 
an alteration ; for, as was formerly ſhown, there 
can be. no baratry with the acceſſion of the oun. 
ers ; and therefore it ſuppoſes, in general, x 
variation ſubſequent to the commencement of 
riſk. 

Several' circumſtances ſeem jointly neceſſary 
to imply baratry. There muſt be a breach of 
orders, or of the maſter's duty to the owner; it 
muſt be for the private intereſt of the maſter 
or crew; and it muſt be evidently calculated to 
1njure ſome party concerned, The abſence of 
any of theſe circumſtances ſeems to deſtroy the 
idea of fraudulent intention, and to reduce the 
breach of the policy to a deviation. Any depar- 
ture from the voyage, faulty as well as fraudu- 
lent, may be attended with diſobedience of in- 
ſtructions, wherever it is the private deed of the 
maſter or crew. A mere deviation or alteration 
may be calculated for the intereſt of the maſter 
and crew; and no baratry will be inferred, pro- 
viding the breach of the policy has the concur- 
rence of the ſhip-owners, or does not appear ca- 
pable of producing any detriment to the diffe- 
rent parties concerned, And however obviouſ- 
ly prejudicial a departure from the contract may 
be to the underwriters, the imputation of ba- 


ratry will be removed by the inſtructions of 
the 
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the ſhip-owner v. The common caſes of devi- 
ation are either, where, after the commence- 
ment of riſk, the aſſured themſelves make ſome 
variation in the voyage, or elſe where the ma- 
ſter departs from his inſtructions, from ſome 
fooliſh and imprudent ſcheme of advantage to 
his employers ; or, at leaſt, if it is for his own 
convenience, intereſt, or pleaſure, where he does, 
not ſuppoſe it will be attended with prejudice to 
thoſe concerned. | 

2. From the general views formerly ſtated, 
it follows, that every policy ought to contain an 
explicit enumeration of the principal circumiſtan- 
ces which conſtitute the riſKk of the adventure 
inſured, 

The aſſured, it is obvious, muſt neceſſarily be 
acquainted with the nature and plan of the ad- 
venture; he muſt know the ports from and to 
which the veſſel is to ſteer, and at which ſhe is 
to touch in the courſe of her voyage. Of theſe 
the inſurer can know nothing, farther than what 
he learns from the policy, or from the inſurance- 
broker. Even with regard to the ſtrength, fitua- 
tion and outfit of the ſhip, and the condition of 
the cargo, his means of information are, compa- 
ratively, very imperfect. There is no reaſon to 
preſume, therefore, that any circumſtance rela- 
ting to the peculiar riſks of the adventure, was 
in the view of the inſurer at ſubſcribing the con- 
tract. 


Y See the cafes Valleio v. Wheeler, and Nutt againſt Bour. 
dieu, under Baratry. 
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tract, In point of expediency, likewiſe, it is 
obvious, that parties are, by no means, on ati 
equal footing, and that the danger of fraud and 
impoſition is almoſt entirely upon one ſide. 

A full delineation of the voyage, ſeems, there- 
fore, an effential circumſtance in a maritime po. 
licy. And both equity and utility require, that 
the inftrument ſhould be ſtrictly interpreted 
againſt the aſſured ; that the underwriter ſhould 
be liable to no riſk, to which he does not ex- 
preſely ſubject himſelf. No obligation is infer- 
red by conſtruction merely; the affared has no 
implied powers; he cannot go beyond the in- 
ſtrument. 

Neither, in carrying this rule into practice, is 
any latitude whatever allowed to the aſſured. 
The circumſtances: of the adventure, as pointed 
out by the terms of the policy, muſt be adhered 
to in the ſtricteſt and moſt punctual manner. 
There is no difference, in point of effect, be- 
tween a great and a ſmall variation from the po- 
liey: Such a diſtinction could admit of no accu- 


rate rule. To vary, in the ſmalleſt particular, 


from the original plan of the voyage, conſtitutes 
an alteration In following out this original plan, 
to depart, in the minuteſt circumſtance, from 
the line chalked out by the policy, infers a devia- 
tion. In this reſpect, the effect of an alteration 
and a deviation is the ſame. 

Nor is it of importance, whether the under- 


writer is a loſer by the variation, or whether the 
riſk 
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riſk be thereby, in the general opinion, increaſed of 
diminiſhed, It muſt be the ſame that was inſured. 

This general principle, that an infurance-con- 
tract demands a firit interpretation of the in- 
ſtrument in favour of the inſurer, and agaiuſt the 
aſſured; that the latter cannot exceed the ſtrict 
letter of the policy ; and that the former is laid 
under no conſtructive obligation, —appears con- 
ſpicuous in à variety of fituations that may occur 
in the courſe of & mercantile adventure. 

The moſt obvious illuſtration ſuggeſts itſelf, 
where the ſhip has departed from the line of ailing 
marked out by the policy, and underſtood by the 
inſurer. The ports of commencement and ter- 
mination of riſk are expreſſed in every policy. 
It is implied, that the aſſured ſhall uſe all poſ- 
ſible diligence and diſpatch, in proceeding from 
the one to the other. The veſſel, therefore, muſt 
follow the moſt direct and eaſy route ; and if 
ſhe turns to the right or left without a good rea- 
ſon ; if ſue calls or touches at any port which is 
not expreſsly ſpecified, the inſurer's obligation is 
at an end. 

The effect is the ſame, whether the veſſel ſhall 
touch or not, at any port that is not ſpecified, if 
the follows a ſcheme of trade, an object of advan- 
tage, that is in any reſpect different from the 
original meaning and intention.of parties in the 
contract. | | 

But the principles which regulate the doctrine 
of deviation, are not confined to the ſingle caſe, 

where 
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where the ſhip varies the courſe of her voyage. 
The riſk of a maritime adventure depends on a 
variety. of other circumſtances than the line of 
ſailing. For example, it may be affected by the 
particular ſtrength and conſtruction of the veſlel, 
which is the ſubject of the inſurance. The in- 
ſurer undertakes the hazard of one particular 
ſhip, and no other; and therefore the aſſured 
cannot, at his own option, change the ſhip, ſo as 
to transfer the ſecurity. A voluntary change of 
the /hip, without good cauſe, would produce a 
variation of the riſk run, from that held out by 
the policy, and like a deviation from the direct 
courſe of the voyage, muſt annul the bargain, 
In ſtating the different adjudged caſes which 
illuſtrate theſe poſitions, we may take thoſe firſt 
in order, the principle of which is moſt obvious; 
proceeding to others that may appear more dil- 
putable. 
And here little doubt can be entertained, that 
the inſurer muſt be liberated, where there is a 
prolongation or increaſe of the riſk run above that 
held out by the policy. As in the following de- 


ciſion. 
Curry v. SELWYN. 


If a ſhip be inſured © at and from a place,” 
while it lies at that place, preparing for the 
voyage inſured, the underwriter is liable; but if 
the voyage be laid aſide, and the ſhip lies bye 
with the owner's privity, for five, fix, or ſeven 

| yeurs, 
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years, the inſurer is not liable. 2. Athyns. 
Trin. 1742. 

In the ſame manner where the veſſel adopts a 
new ſcheme of trade, or of advantage of any 
ſort, different from what was the original wire 
of the adventure, 


Cock v. Townson. 


The ſhip George was bound from Corte to Ja- 
maica, without a convoy, in the laſt war. The 
captain, in concert with two other veſſels, took 
the advantage of the night, and, being ſhips of 
force, cruiſed, and thereby deviated out of the di- 
rect courſe of their voyage, in hopes of a prize. 
Lord CAupEN and the jury held, that, from the 
moment the George deſerted or deviated from the 


direct voyage to Jamaica, the policy was diſ- 


charged. In C. B. 

Or, where a veſſel, inſtead of being inſured 
from one ſpecified port to another, is inſured to 
a market, ſhe is bound to proſecute this object of 
her deſtination, as directly as poſſible. She can- 
not enter upon any other purſuit, ſo as to pro- 
tract the adventure at the riſk of the inſurers, 
Such proceeding is analogous to touching at a 
port not ſpecified, and vacates the policy. 


MarSHALL, HAMILTON, and Co. againſt CRAw- 

FORD, BARNS, and others. 
In April 1784, the purſuers, merchants in 
Greenock, fitted out the ſhip Ceres, Famieſon 
maſter, 
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maſter, upon a voyage to Newfoundland, and 
the Weſt Indies. When ſhe failed from Clyde, 
ſhe had on board 206 carts of coals, 20 barrels, 
and 40 firkins of beef, beſide ſome dry goods, 
the property of the captain, Mr Famie/on was 
inſtructed to take on board, at Newfoundland, 
about 300 caſks of jb, and with his whole cargo 
to proceed to the Weſt Indies. In the inſtruc- 
tions it was added, our great object for the 
« Ceres, is, that ſhe arrive in the Weſt Indies, 
„ ſo as to take in a cargo for Britain, &c.—If 
on your arrival at Barbadoes, Mr Thomſon 
„gives you aſſurance of a freight at any of the 
neighbouring iſlands, you will immediately 
proceed there, and engage one if poſſible, to 
© any port in St George's Channel, or even to 
„ Briſtol; ſhould you meet with no encouragement 
there, you will then proceed to Morant bay, Ja- 
ic maica, leave the ſhip immediately yourſelf, and 
« wait upon Meſſrs Maclean and Muir, at King- 
« fton, and Mere Francis King and Co. Manchi- 
« neal, and endeavour to ſecure a freight for the 

« ſhip, on the beſt terms poſſible.“ 
The owners having received advice of the 
ſafe arrival of their veſſel at Newfoundland, on 
the 3d July 1784, opened a policy at Greenock 
on ſhip and freight, at and from Newfoundland, 
« until ſhe arrives at ber port or ports of diſcharge 
* in the Weſt Indies, and is there 24 hours ſafely 
„ moored. And the riſk on the freight to con- 
c tinueuntilthe cargo is there ſafely diſcharged: 
« After 
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After the rate of one guinea and a half per L. 00 
« Sterling, and one guinea per L. 100 additional, 
« if the ſhip ſhall proceed to Jamaica. | 

Afterwards, on the 22d of July, they opened 
another policy at Glaſgow, ** on the ſhip Ceres, 
«alſo on fi/b, per (aid Ceres, at and from New- 
« foundland, until the veſſel ſhall arrive at a 
market in the Weſt Indies, with liberty to pro- 
« ceedto Jamaica, and there be ſafely moored, and 
« ſaid ſiſb landed, at two guineas per cent.; with 
« one per cent. additional, i the veſſel ſhall pro- 
« ceed to Jamaica.” 

From the proteſt and evidence of the captain, 
it appeared, that the veſſel had arrived in ſafety 
in the Ne Indies, and diſpoſed of all her % 
at Barbadoes, Dominique and Martinique. That 
had the captain been to load at any of theſe 
iſlands, he could have ſold his coals; but that he 
had been inſtructed to carry his coals to the port 
of loading for the homeward voyage. That he 
had no ballaſt, nor had he taken in any at New- 
foundland. The coals and beef had both been 
conſigned to the maſter, for ſale, by the Compa- 
ny's factor at Newfoundland: 

That the captain ſought for a freight at Bar- 
badoes and Dominique, without ſucceſs z touched 
at St Kitts, with the ſame view, after he had 
diſpoſed of his fiſh; and proceeded to Morant- 
bay, Jamaica, where he arrived on the 23d of 
July, having ſtill on board the coals, and about 
half of the beef, The veſſel was moored with 

Ddd three 
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three anchors. - The captain left her, and went 
to Kingſton, to receive further orders with re- 
ſpect to his port of loading; and returned two 
days after, having been informed, that it would 
probably be Manchineal. The veſſel continued 
moored at Morant-bay, for ſeven days, and on 
the zoth July was wrecked in a hurricane. 

The inſurers on Hip, both at Greenock and 


Glaſgow, refuſed to pay the loſs, upon this ground, 


that the riſk inſured was at an end before the ac- 
cident happened, the veſſel having landed ber 
fi/b, and having been more than 24 hours ſafely 
moored at Jamaica. But the Judge-admiral re- 
pelled the defence. 


The queſtion having come by ſuſpenſion be- 


fore the Court of Seſſion, it was argued by the 
aſſured, that an inſurance to ports of diſcharge, 
or to a market, muſt extend until the veſſel ar- 
rive at her laſt market, or laſt port of diſcharge. 
In this caſe, the veſſel being inſured until ſafely 
moored at Jamaica, muſt be underſtood, confiſt- 
ently with the general object of the adventure, 
to mean, at a market in Famaica. That when the 
veſſel was loſt, ſhe had her coals, and part of her 
beef, on board, which ſhe was not to diſcharge at 
Morant-bay, but at the port of loading for the 
homeward voyage. 

For the underwriters it was argued, I/, That 
Jamaica, in the expreſſion of theſe policies, par- 
ticularly in the Glaſgow one, is contraſted — 

| | We 


af 3... 4. ts oo 8 


| ALTERATION, —DEVIATION, 399 


Weſt Indies; and conſequently, although the 
veſſel was inſured to a market among the ſmaller 
Weſt India i/lands, yet her liberty to proceed to 
Jamaica, implied nothing more than a common 
adventure between two ſpecified ports. 

And when a veſſel is inſured to any country, 
kingdom, or iſland, generally, the inſurance is 
underſtood to terminate at the firſt port in that 
country, Cc. which the ſhip makes &. 

2dly, That ſhe had diſpoſed of her cargo be- 
fore going to Jamaica. That the %% was her 


only 


The following caſe was omitted under its proper head, 
— Termination of Ri/F, It illuſtrates the poſition laſt lated : 
Campen v. CowLEY.—Eaft. 3. Geo. III. Action on a poli- 
cy of inſurance, on a /hip, at and from Jamaica to London. 
The ſhip was alſo inſured from London to Jamaica generally, 


and was loſt in coaſting the iſland, after ſhe had touched for 


ſome days at one port there, but before ſhe had delivered all 
her outward bound cargo at the other ports of the iſland. 

In order to ſhew when the homeward bound riſk commen- 
ced, it was neceſſary to ſhow at what time the outward 
bound riſk determined ; and to prove, whether, by the cu- 
ſtom of merchants, the outward bound riſk determined, 
when the ſhip arrived, and moored 24 hours in any port of 
the iſland, (as the plaintiff, in the preſent cauſe, contended, ) 
or when ſhe had been ſafe 24 hours in her /aft port of deli- 
very. 

Lord Manss12LD, Chief Juſtice, ruled, that inſurance- 
brokers and others might be examined, as to the general 
opinion and underſtanding of the perſons concerned in the 
trade, though they knew no particular inſtance in fact, upon 
which ſuch opinion was founded. A ſpecial jury found a 
verdict for the plaintiff; and the Court afterwards refuſed 
a new trial, Black}. Rep. 417. 
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only cargo; and the beef and coals were not to 
be confidered in that view; but as having been 
kept on board for ballaſt, and ſhip's proviſions, 
The %% was the only cargo mentioned in the po- 
licy, or inſured ; and no claim had been at- 
tempted for the freipht of the beef and coals. 

34ly, The veſſel had deviated, by protractinę 
the riſk. The veſſel was inſured to @ market, 
and the captain, inſtead of going directly to that 
market, had gone out of his way in ſearch of a 
freight homeward. He had neglected to take ad- 
vantage of a market which offered in the We/t In. 
dies ; in failing to St Kitts, and in the delay at Mo. 
rant bay, he had made the ſale of the cargo (which 
was the object of the voyage inſured) ſubſervi- 
ent to a different ſcheme, of procuring a home- 
ward freight, with which the underwriters were 
nowiſe concerned. The ſhip was inſured to 4 
market, and not till ſhe could procure a freight. 

The Court of Seffion almoſt unanimouſly gave 
judgment for the inſurers, although the judges 
did not ſeem to be fully agreed upon the grounds 
of the deciſion. But, upon a reclaiming petition 
for the aſſured, and anſwers, they were unani- 
mons upon the third point, that the aſſured had 
varied the riſk; and they adhered. Nov. 1 786. 
Collected a. the printed papers. 


Not only is the red prohibited from in- 
creaſing the riſk, but even from altering it in any 
particular. It is not neceſſary for the under. 

writer 


writer to ſhow, that he is a loſer by tne devia- 
tion; the hazard not only muſt not be augment- 
ed, but it muſt be the /ame that was underta- 
ken. The reafons of this were formerly point- 
ed out; that an inſurance is a ſpecies of wager, 
which does not admit of equivalents, but requires 
a ſpecific performance; and that a contrary 
rule would open a door to fraudulent encroach- 
ments by the aſſured, upon the underwriter, 
which the latter could ſeldom have it in his 
power to detect. 


Fox v. BTAck. 


The plaintiff was a ſhipper of goods in a veſ- 
ſel bound from Dartmouth to Liverpool. The 
ſhip ſailed from Dartmouth, and put into Loo, 


(a place ſhe muſt of neceſlity paſs,) in the courſe 
of her inſured voyage. But as ſhe had not li- 


berty, by the policy, to go to Loo; and al- 


though ſhe ſuffered no damage in going into, or 
coming out of Loo, (for ſhe was loſt after ſhe 
got to fea again), yet this was held to be a de- 
viation; and a verdict was found for the under- 
writer —At Exeter Af. 1767. Before Sm Jos, 
Yates . 
But the moſt remarkable adjudged caſe, upon 
the ſubject of deviation, and which is deciſive 


ok this, as well as a variety of other points, is 


that of Wilſon and Co. againſt Elliot. 


The 
* This judgment was firſt produced and appealed to in 
stevens & Co, v. Douglas, before the C. of Seſſion. | 
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The ſhip Kingſton was inſured . from Carron 
« to Hull, with liberty to call at Leith.“ She 
called at Moriſon Haven, about fix miles from 
Leith; afterwards returned in ſafety into the 
original track of the voyage, but was loſt, a few 
days after, off the coaſt of Northumberland. 
The Court of Seſſion found, that there was no 
deviation, for this, among other reaſons, that it 
did not appear the underwriters had ſuffered a 
prejudice. But the Houſe of Peers reverſed that 
judgment. 

The following caſe was originally produced 
and appealed to in the queſtion Wilſon againſt El. 
liot, before the Court of Seſſion. It is without a 
date; and there is ſome ground to ſuſpect, in- 
completely ſtated. But, as it has been frequent- 
ly quoted in the Scotch Courts, to ſupport very 
different opinions from what we have ventured 
to maintain, it ſeems to have ſufficient demerit 
to deſerve inſertion, in the ſame ſtate in which 
we find it. 


Hod and KINLOch v. BoGLE and SCOTT. 


A ſhip lying in the harbour of Dundee, was 
freighted to carry a cargo of lead from Leith to 
Campvere, and inſured * from the frith of Forth” 
to that port. A freight in the mean time came 


in the way, from where ſhe then lay (Dundee), 
to 


This caſe ſhall be fully Kated on a future occaſion, 
See below eius ſect. 
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to Campvere, which ſhe agreed to take, and give 
up the other, viz. that from Leith; the policy 
was not altered, either from inattention, or that 
they conſidered it in no way material, whether 
the veſſel failed from the frith of Tay or Forth, 
as the port of deſtination (Campvere) was the 
ame in both caſes. The ſhip was loſt in her 
way out, and the matter iſſued in a law-ſuit be- 
fore the Court of King's Bench.—The under- 
writers argued, that they could not be made 
liable, as the hip had not ſailed from the frith of 
Forth, as ſpecified in the policy. Lord Mans- 
FIELD deſired to know what cour/e the veſſel 
ſteered from Dundee, and particularly, whether 
ſhe had come ſafe into the courſe, which is in 
general taken from the frith of Forth. It was 
proved, by the oaths of five witneſſes, that the 
ſhip came even with the precinct of the frith of 
Forth, being two miles off the iſle of May, and 
ſo continued in the very ſame courſe as if ſhe 
had come from Leith, or any other port within 
the frith of Forth, for Campvere.—Lord Mans- 
FIELD ſaid, that that made the matter very clear. 
Had the veſlel been loſt between the frith of Tay 
and the iſle of May, the inſurers could not be 
liable; but having come in ſafety into the 
courſe taken in general by ſhips going from the 
frith of Forth, the place from which the inſu- 
rance commenced, no matter from whence ſhe 
came prior to that, the underwriters were un- 

queſtionably 
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queſtionably liable; and he doubted not, but 
the jury would find it ſo; which may accor- 
din gly did. | 


This Mae has in Scotland wad — 


on, in favour of a general, extenſive interpre- 
tation of the policy; and in particular to ſhow, 
that a deviation is not effectual to vacate the 
contract, unleſs a loſs has happened conſequence 
of it. But this application of the deciſion is, 
with ſubmiſſion, erroneous. The queſtion here 
appears to have been, whether parties in the in- 
ſurance had any view to the particular period of 
the voyage at which the inſurance was to commence; 
whether they meant, that the adventure- was to 
commence like the inſurance, from the frith 
of Forth.“ Lord MansritLD thought there 
was no evidence that ſuch a reſtriction was 
meant; it does not appear from the words of the 
policy. It is to be wiſhed, however, the caſe 
had been more fully reported, and upon better 
authority. 

At the ſame time that it ſeems eſtabliſhed in 
Britain, by repeated decifions, as well as found- 
ed on ſolid principles, that the inſurer ſhall 
not be obliged to 'ſhew a prejudice ari- 
fing from any breach of the policy, yet it muſt 
be acknowledged, that it will not be eaſy to re- 
concile this doctrine with many of Wo foreign 
mercantile regulations, 


3. When 
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3. When it is ſaid, that the veſſel muſt follow 
the dired? line of voyage, between the ports and 
places pointed out in the contract, and the pre- 
e plan of the adventure, this expreſſion re- 
quires ſome explanation. The direct line of 
voyage muſt be followed only ſo far as circum- 
ſtances will permit. 

If the veſſel ſhould be driven out of her direct 
courſe by unavoidable accident ; by winds and 
ſeas; or if the riſk ſhould be orotra led by an 
embargo, this will not infer a deviation : The 
inſurer takes upon himſelf all ſuch accidents, 
and their conſequences : 'The varingort is a mat- 
ter of neceſſity. 

But it is not a phyſical neceſſity alone, that 
will juſtify a variation from the direct courſe 
of the voyage. If the maſter alters his pro- 
poſed route, from a reaſonable apprehenſion 
of enemies, or pirates; of a ſhipwreck, or 
an embargo; or of any other accident equally 
fatal to the adventure; the meaſure is in fact 
a matter of neceſſity, as much as if it had ori- 
ginated from the violence of winds or waves. 

If,“ ſays Roccvs, “ aſhip alters its courſe, or 
* deviates from the direct track of its voyage, 
* the infurer is no longer bound, unleſs indeed 
© the maſter alters his courſe, from motives of 
* neceſſity, ſuch as to refit his veſlel, eſcape 
“a ſtorm, or to avoid an enemy; in which 
caſes, notwithſtanding the alteration of the 

E ee «6 ſhip's 
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tips ours, we infer remain ul 
„ bound 7. FUN i 
% Real and imwroinent danger of ſhipwreck," 
dar all the, Commentators and foreign ordi. 
nances, « or of ftranding, or falling into the 
hands of enemies or pirates; contrary winds, 6 
« ſtorms, a neoeſſity of obtaining a port to toy ! 
n. damages; theſe are juſt and ' 
« reaſonable cauſes af deviating from the diret WM 

6 courſe of the vayage 4.” 
; - This apology, it muſt be obſerved, for a de. ! 
parture from the direct courſe of the voyage, i 
very extenſive. It is extremely difficult, or ra- | 
ther impoſſible to diſtinguiſh accurately between 6 
| what is abſolutely neceſſary, and what is merely ſ 
_ expedient. And there ſeems no reaſon, in this c 
inſtance, for attempting to. draw the line. The T 
maſter is, no doubt, in general, bound to adbere 
to his inſtructions, and is faulty in departing ſ 
from the voyage inſured. But wherever he can 6 
ſhow good reaſon for having believed that the [ 
variation would be of advantage to all concern- 
c 
c 


ed; wherever he acts uſefully for the adventure 

at large ; the underwriters, in ſuch a caſe, could 

they have been applied to, would have expreſsly 

authoriſed the meaſure; and they cannot object 

to a conduct which the law conſiders as founded t 

upon their zacit conſent, It is ſufficient to juſti- i | 
# Roccus, Not. 52. 7 t 
See Stracca, Kuricke, Caſariges, Valines, For. Ordin. ( 

Ni. 
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fy a departure from the direct courſe of the voy- 

96-200 Dndp that it-hp aovgſery; dag that. it be 

Mul to all concerned. | 
| Upon principles perfectly ſimilar, annie 


from the direct courſe can be conſidered as in- 


ferring a breach of the policy, providing the 
variation in queſtion is agreeable to the received 
age of merchants and ſeamen, in ſuch circum- 
ſtances. ' | 

For, in the ff place, the maxim holds, That 
we ought to truſt to every artiſt in his own pro- 
feſſion. The preſumption is, therefore, that the 
line of voyage which is wal, is alſo moſt. pru- 
dent and moſt proper. The ſhipmaſter, who 
ſhould follow the received practice, would be 
defenſible on the footing of having made a vas 
riation that was &/eful. . 

But,  2dly, the contraftiog parties muſt be 


ſuppoſed to know the practice, in the particular 


adventure which is the ſubject of their agree- 
ment, and to approve of it, for the reaſon above 
mentioned. Unleſs there be an expreſs ſtipu- 
lation-to the contrary, what can be proved to be 
cuſtomary, muſt be ſuppoſed to have air tacit 
conſent. 

The aſſured, therefore, may follow, not only 
the direct, neceſſary, or uſeful line of voyage, but 
likewiſe that which is agreeable to common uſage. 

The firſt of theſe points, that a departure from 
the policy is juſtified by neceſſity, is perhaps too 
clear to require illuſtration, In the caſe Mot- 

teux 
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teur vi L. 4%. Co. formerly quoted; the veſſel 


was inſured 'at and' from Fort St George to 


London.” And it was found, that under the 
inſurance at Fort St George, ſhe was at liberty 
to go to Bengal, to make the ys -2-4jatonny 
for her homeward voyage. 

In Guibert v. Readſbaw, kene by Mr 
Park,) the Nancy was inſured from Rochelle to 
Africa. Three days after ſhe ſailed from Ro. 
chelle, ſhe met with a gale which ftrained her 
ſeams, and ſplit her mizzen-yard and riggings, 
The crew came in a body to the captain, de- 
firing, for the preſervation of their lives, that he 


would make to ſome port to repair. The veſſel 


being a new one, and the captain finding ſhe 
had too little ballaſt, complied, and put into 
Liſbon, the neareſt port ; from whence, after 
taking in ballaſt, he proceeded on the voyage. 
It was found that this was no deviation *. 

The caſe of Grahame and Coulter againſt Mac- 
nair, an appeal from Scotland, in which a 
ſhip inſured © from Virginia to Barbadoes,” had 
been wrecked among 'the' Bermudas, turned 
upon certain points of evidence, whether Ber- 
mudas was in the direct line of the voyage, or 
near it; and how far any departure from the 
direct courſe had been voluntary, or the effect 
of ſtormy weather. dyyeand Caſes, ve March 


1 


It 
*- Hil. Vac. 178 1. Park's Syſtem. 
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It has- been found, however, that where a 
is conſtrained by neceſſity to leave 


che direct courſe of the voyage, be muſt follow 


the v0 of neceſſity as directly as poſſible, 
and ex T 
tious manner. 


LAVABRE- againſt WILSON, and LAVABRE againſt 
WALTER... 


Theſe caſes were actions on the ſame policy of 
inſurance, on the Carnatic, a French Eaſt India- 
man. The voyage was deſcribed in the follow- 
ing words, © at and from port Z Orient to Pondi- 
cherry, Madras and China, and at and from 
« thence, back to the ſhip's port or ports of diſ- 
charge in France, withli berty to touch, in the 
« outward or homeward bound voyage, at the 


4 iſles of France and Bourbon, and at all or any 


other place or places what or where ſoeyer.”” 
And there was this additional clauſe in a ſubſe- 
quent part of the policy, viz. «© And it ſhall be 
« lawful for the ſaid ſhip in this voyage, to pro- 
« ceed and fail to, and touch or ſtay at any ports 
or places whatſoever, as well on this fide, as on 
the other fide of the Cape of Good Hope, without 
being deemed a deviation.“ 

The ſhip reached Pondicherry on the 23d of 
July 1777. She continued there till the 23d of 
Auguſt following ; when, inſtead of proceeding 
to China, ſhe ſailed for Bengal; where, having 
paſled the winter, and undergone very: confider- 

able 
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able repairs, ſhe failed from thence early an dhe 


year 1778, returned to Pondicherry, and. aftefs 


taking in a homeward bound cargo at that 5 
proceeded in her voyage backjto L Ont ht? 
was taken in October that year by tary Mentor 
privateer. The direct voyage between Pondi. 
cherry and Bengal is uſually performed in ſix 
or ſeven days; but the Carnatic was about fix 
weeks in going to Bengal, and two months on 
the way back from thence to Pondicherry. Both 
going and returning, ſhe either touched at, or 
lay off, Madras, Maſſuliipatam, Vifigapatam and 
Yanen, and took in goods at all thoſe places. 

The defence ſet up was, that the voyage to 
Bengal was not a part of the original adventure 
intended ; and this was endeavoured to be pro- 
ved by certain private inſtructions that had been 
found aboard the ſhip, and which gave ſtrong 
reaſon of ſuſpicion : At leaſt the voyage from 
Pondicherry to Bengal, inſtead of __" to 
China, appeared to be a deviation. 

The plaintiffs maintained, that, nadie the ge- 
neral liberty given by the policy, of touching at 
all places whatſoever, the veſſel might go to Ben- 
ral, as well as to China u. Lord MansrieLn, 
however, having intimated a clear opinion, that 
the general words were qualified and reſtrained 

10 by 

Upon this point, the plaintiffs had ſeveral opinions of 
Dutch and French Jawyers in their favour. See a caſe in 
Bynkerſhoek, >< LAST 


lh a ad. io. an. EE on oe Cn ES 
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— an 


by. the-expreſſions . iu the outward or bomeward 
bound voyage,” =p cn Greg e ſo as to 
of the pojage to ——— mentioned in 
the poly — this ground was abandoned. The 
alleged deviation was defended upon the footing 
of neceſſity, evidence being produced to ſhew, 
that the veſſel needed repairs, and that Bengal, 
in the eircumſtances of the caſe, was the only 
proper place for that purpoſe, 

Lord Mans#1E&LD, upon one of theſe caſes, 
ſtated a point of law againſt the plaintiff, viz. 
that if neceflity were admitted to have been the 
ſole motive for ſubſtituting the voyage to Bengal, 
in place of that to China, ſtill it was incumbent 
on the aſſured to have purtued that voyage of ne- 
ceflity directly, in the ſhorteſt and moſt expedi- 
tious manner; and that the delay in going from 
Pondicherry to Bengal, and the repeated ſtops by 
touching at different places, and trading there, 
were deviations, and not within the protection, 
which the ſuppoſed neceſſity afforded to the in- 
direct voyage. 

The jury, in both caſes, found a verdict for 
the plaintiff. But upon motion for a new trial, 
the Court being clear, that the queſtion was ill 
decided, the plaintiff ſubmitted. Douglas's Re- 
ports, 19th November 1779 *, 


That 
There was another caſe, Bize againſt Fletcher, founded 
upon a different policy on the ſame ſhip. In this policy the 
latitude 
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That expediency is ſufficient to excuſe a de. 
parture from the direct courſe of the voyage, may 
likewiſe be illuſtrated by a variety of explicit 
— tes. cron * * 


_ -DZLANCEY and another againſt SToDDaRT, 


This was an action at the inſtance of a mer. 
chant in the Weft Indies, againſt his correſpond. 
ent in England, for neglecting to obey his in- 
ſtructions with regard to inſuring a veſſel, © the 


« Friend/hip, in a voyage at and from St Kitts to 


% London, warranted with convoy.” 

The caſe turned, in a great meaſure, upon a 
queſtion of fact, what were the plaintiff's inſtruc- 
tions, and how far the defendant had undertaken 
to execute them. But a point of law occurred, 
whether the owner had not varied from the de- 
. voyage? 

The jury having found a verdit for the plain- 
tif, the facts relating to this point, as ſtated by 
Mr Juſtice Bur LER, upon motion for a new trial, 
were in ſubſtance as follows : 

The ſhip had been lying at St Kitts, and, on 
or before the 3d July 1781, had left port to 
take 1 in her cargo. She let go an anchor at Sandy- 

| point ; 
nn een rf failing to different ports, was not confined 
in its interpretation by any clauſes ſimilar to thoſe laid hold 
of by Lord Mansrixrp in the caſe of Lavabre v. Wilſon. 
And a verdi of the jury in favour of the plaintiffs was ac- 
quieſced in by the defendant. See Douglas Reports. 


®* See a foreign caſe on the ſame ſubject. Rocc. Reſp. 50. 
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point ; but as the wind blew freſh, ſhe drove out, 
and could not come in again. She was obliged 
to bear away for St Eu/tatius ; and, after making 
ſeveral efforts to return to St Kitts, without ef- 
fet, it was judged expedient, that ſhe ſhould fi- 
niſh her loading at St Euſtatius ; and the plaintiff 
fold her to a Mr Roſs. She afterwards failed. with 
the convoy on iſt Auguſt, and foundered at ſea. 

It appeared that St Euſtatius is in the direct road 
to London from St Kitts; and the convoy always 
looked into that port to take up any ſhips that 
might be there. That if the Friend/dip had ſail- 
ed to St Kitts, ſhe muſt have gone by St Euſta- 
tive, but would not have ſtopped there. 

Lord MansFitLD.—lf a ftorm drives a ſhip 
out of her voyage, and ſhe does the beſt ſhe can 
to get to her port of deſtination, ſhe is not obliged 


to return back to the point from which ſhe was 


driven; but here, the witneſſes ſay, ſhe tried to 
get back to St Kitts, but could not ; and it is 
caſter to go directiy from St Euſtatius to London, 
than to go back to St Kitts firſt, No time was 
loſt by taking in the cargo at St Euſtatius. Every 
thing here was the effec of the ſtorm. 

WiIrrxs, J.—The caſe is difficult. The veſ- 
ſel, when driven to St Euſtatius, inſtead of going 
on directly to London, ſtays ſome time to take in 
2 new cargo. The veſſel is fold, and loaded 
with tobacco, inſtead of ſagar, which was to 
have been her original cargo. So that there is 

F ff . 
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2 new owner, a new cargo, and a new voyage, 
Doubtful whether the jury had ſufficient evi- 
dence before them. The verdia ought to be 
- reconſidered, | 

AsSHuRsT, J.— This was all one voyage, being 
the effect of the ſtorm. The veſſel might have 
gone back to St Kitts to finiſh her loading; but 
it was better for all parties ſhe ſhould finiſh it at 
St Euſtatia. 

Bur IER, J.—It was diminiſhing the rilk to 
finiſh the loading at St Euſtatia. Beſides, the 
evidence ſays, it is uſual, where a captain has not 
got a full loading at St Kitts, to take in the reſt 
at St Euſtatia. If, therefore, the policy would 
have protected the ſhip, during a voluntary ſtay 
at St Euſtatia, to finiſh the loading, a fortiort it 
will do ſo, when, the ſhip was driven by ſtreſs of 
weather. Rule diſcharged. —Termly Reports, 


Mich. 1785. 


P DuNLoP again/t ALLAN. 

In the beginning of the year 1781, Hugh 
Dunlop ſhipped a quantity of goods on board 
the Ca/tleſemple, belonging to Alexander Houſton 
and Company of Glaſgow, for St Kitts. The goods 
were inſured by Richard Allan, ** from the load- 
ing thereof in Clyde, until they ſhall arrive 
** at St Kitts, and there be ſafely landed.” 

When the veſſel arrived, on the gth of March 


1781, in the neighbourhood of St Chriſtopher's, 
| | the 
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the captain received information, that the iſland 
was in the poſſeſſion of the French. He under- 
ſtood, at the ſame time, that, by the terms of 
capitulation, goods deſtined for that iſland might 
{till be landed there; but that the reſt of the 
cargo (which was deſtined for Jamaica) and the 
ſhip herſelf, would be liable to ſeizure. He 
therefore landed Mr Dunlop's goods at Antigua, 
from which they might be tranſmitted to St 
Kitts ; and he proceeded with the greateſt part 
of the cargo to Jamaica. The goods landed at 
Antigua were ſoon after conſumed by an acci- 
dental fire, 

Mr Dunlop, the ſhipper, purſued Mr Allan, the 
inſurer, for the loſs, before the Court of Admiral- 
ty,—The inſurer defended himſelf upon the plea 
of deviation; but the Judge-admiral repelled the 
defence, | 

The cauſe having been brought before the 
Court of Seſſion, it was argued for the inſurer, 
that this deviation from the inſured voyage to 
St Kitts, by landing the goods at Antigua, was 
not neceſſary nor uſeful to that part of the adven- 
ture, with which the underwriter was concerned. 
As to him, therefore, that ſtep of the maſter muſt 
be conſidered as a voluntary deviation, and muſt 
vacate the policy. At leaſt the inſurer if he be ſub- 
jected, ſhould, at the ſame time, be found entitled 
to recourſe againſt Alexander Houſton and Co. who 


had reaped an advantage, in the preſervation of 
their 
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their ſhip and cargo, by that very meaſure which 
had produced a conſequential prejudice to the 
inſurer. 
The Court approved of the determination of 
the Judge-admiral, which was in theſe words; 
« Repels the defences, finds the defender liable 
in the ſums ſued for; reſerving to him his re- 
* courſe againſt the perſons by whoſe cond ud 
he has been made liable.” Fac. Collect. 24th 
November 1785. 


A change of ſhip is preciſely in the ſame fitu- 
ation with a departure from the direct courſe of 
the voyage ; and it muſt be juſtified by the ſame 
reaſons of neceſſity, utility, or cuſtom, which ex. 
cuſe any other variation of the riſk. In the fol- 
lowing caſe, we have an example of neceſſity 
_ juſtifying the original departure from the policy, 
and expediency, thoſe meaſures which were 
taken in conſequence of that departure. 


PLANTAMOUR again/t STAPLES. 


The defendant inſured the plaintiff, * on the 
te ſhip Duras, at and from Marſeilles to Madeira, 
* the Cape, Ifles of France, &c. and all ports, &c. 
« in the Eaſt Indies, Perſia, and elſewhere be- 
* yond the Cape of Good Hope, from place to 
« place during her ſtay and trade there, and un- 
&« ti] her ſafe arrival back at her laſt port of diſ- 
„charge in France, upon any kind of goods, 
© and alſo on the body, &c. of faid ſhip.” 
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A verdict was found for the plaintiff, ſubject 
to the en of the Court on the en 
caſe. 

That the plaintiffs were - intereſted in bullion 
and goods, ſhipped on board the Duras, conſign- 
ed to correſpondents in Pondicherry, with in- 
ſtructions to barter the ſame, and to make re- 
turns in Indian produce. The plaintiffs were 
likewiſe intereſted in the ſhip, which was loſt at 
the Ifle of France. A great part of the bullion, 
and ſome of the goods, (but damaged), were 
ſaved from the wreck, and, without any autho- 
rity from the underwriters, were ſent forward in 


another ſhip to Pondicherry, where they were 


ſold, and the returns in India manufacture ſhip- 
ped on board another veſſel, the Pere de Famille, 
which failed in Auguſt 1778 for France. The 
Pere de Famille was condemned at the Ile of 
France, as unfit for the voyage; and the plain- 
tifls goods put on board another ſhip, the Zowſa 
Eliſabeth, which was captured by an Engliſh 
privateer, and condemned as a prize. 

On the 29th Auguſt 1778, ſeveral of the un- 
derwriters agreed to run, the riſk on the goods 
ſaved, in any other ſhip, till their ſafe arrival in 
France, The defendant, and others, refuſed 
this; but paid the average loſs on the Duras. 
Due/tion, Whether the defendant is obliged to 
pay the loſs ſuſtained by the capture and con- 

demnation 
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demnation of the ſhip Eliſabeth, and her cargo? 
if not, whether the plaintiffs are entitled to any, 
and what return of premium? Lord MAxs.- 
FIELD. There is not a particle of doubt. The 
beſt that could be done, was done. The ſhip- 
ping at Pondicherry is admitted to have been 
neceſſary; the goods muſt come back in the beſt 
way z— this was the beſt.— The policy is proper- 
ly worded, and the underwriters liable. 

BuLLER, J.— The caſe of Mills v. Fletcher, is 
very applicable, which determines generally, 
that the captain has a- power to do every thing 
for the good of all concerned. And here the 
object was trade. The pęſtea to be delivered to 
the plaintiff. Mich. 22. Geo. III. MS. 


With regard to the effect of Uſage, in explain- 

ing the meaning of parties in the policy, the ad- 
judged caſes of the Engliſh courts are volumi- 
nous. 


SALISBURY v. ToOWNSON. 


A ſhip inſured from Liverpool to Jamaica, put 
into Douglas Bay in the iſle of Man. It appear- 
ed that there were ſome inſtances of the Liver- 
pool ſhips putting in there, but it was not the 
ſettled, eſtabliſhed, common, nor direct courſe of 
the voyage and trade ; therefore it was held a 


deviation, and diſcharged the underwriters from 
| any 
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any loſs that happened ſubſequent to the devia- 
tion &. 


PIII v. Royal Excn. Ass. Co. 

The plaintiff inſured the ſhip On/low from 
London to any ports and places beyond the Cape 
of Good Hope, and back to London, and until 
moored for twenty-four hours in 'the river 
Thames. 

The ſhip failed the 27th December 1753, up- 
on a voyage to China, and arrived at Canton ; 
where the captain took out the ſails and tackle, 
in order to refit his ſhip, and laid them up in 
a bank ſaul, upon an iſland called Bank-ſaul 
Iſland, where they were ſoon after deſtroyed by 
an accidental fire, It appeared to be the uni- 
verſal cuſtom for. all ſhips in the China trade 


to do ſo; that the liberty of doing this was con- 


ſidered as a great advantage, from which the 
Dutch were the only nation excluded. Theſe 
facts were found by the jury, ſubject to the 
opinion of the Court, whether the policy inſured 
againſt this accident. 

Lord MANSFIELD, after taking time to ad- 
viſe, delivered the opinion of the Court. By the 
expreſs words of the policy, the defendants 
have inſured the tackle, apparel, and other fur- 
niture of the ſhip 122155 from fire during the 


whole 


* Appealed to in the caſe of Stevens & Co. v. Douglat, 
before the Court of Seſſion, and recogniſed by Engliſh 
mriters, 
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whole of her voyage, without any reſtriftion, 
Her tackle was burnt in China, during the 
voyage. The event therefore is within the ge. 
neral words of the policy, and it is incumbent 
on the defendants to ſhow, from the manner in 
which the misfortune happened, that it was not 
one of the perils undertaken. 

A rational ſyſtem of on ul hen 
adopted of the ancient inaccurate form of words, 
in which this contract is expreſſed ; this muſt be 
the ſame among all mercantile nations. 

If the riſk is varied through the fault of the 
aſſured, or maſter of the ſhip, the underwriter 
is freed, But the maſter is not in fault, if what 
he did, was done in the uſual 0 or neceſſa- 
rily ex. jufta cauſt. 
The inſurer, in eſtimating the price at which 
he is willing to indemnify the trader againſt all 
riſks, muſt have under his conſideration, the na- 
ture of the voyage to be performed, and the fa 
_ courſe and manner of doing it. Every thing done 
in the uſual courſe muſt have been foreſeen, and 
in contemplation, at the time he engaged. He 
took the riſk upon a ſuppoſition, that what was 
uſual or neceſfary would be done. 
It is abſurd to ſuppoſe, when the end is inſured, 
that the uſual means of attaining it, are meant 
to be excluded. Therefore, when the goods are 
inſured © till landed,” without expreſs words, the 


inſurance extends to the boat, the uſual er 
0 
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of landing goods upon ſhore. If it 'is uſual to 
flay ſo long at a port, or to go out of the direct 
way, the inſurer is conſidered as underſtanding 
that uſage. Bond v. Gonſales, 2. Salk. 443, was 
fo ruled by Lord Chief Juſtice Hol r. If goods 
are inſured on board one ſhip to a port, and 
from thence on board another ſhip, the firſt 
that can be got; the inſurance extends through 
all the intermediate ſteps of removing from 
one ſhip to the other, as uſual. For the means 
muſt be taken to be ir as well as the 
end. 

All this was determined in the caſe Tierney 
v. Etherington, quoted by the plaintiff, (circum- 
ſtances of that caſe ſtated. )—What is uſual in 
any adyenture, is underſtood to be referred to, 


as much as if expreſſed. 


The only objection is, that they were burnt 
upon a bank-ſaul, and not in the ſhip ; upon 
land, and not in the ſea. But many accidents 
might happen at land, even to the ſhip. It might 
be burnt while repairing in a dry dock. 

This had been improperly compared to a de- 
viation, For the inſurance being to China, the 
reparation at Canton, and the circumſtances at- 
tending it, muſt have been foreſeen by the par- 
ties, 

Per cur. Judgment for the plaintiff, 1. Burr. 
23d May 1757. 25-463 
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TiERNRT v. ETHERINGTON. = 


In delivering the opinion of the Court, in the 


caſe, Pelly v. R. Exch, A. Co. Lord MansFitLD 
ſtated the caſe of Tierney v.  Etherington, as fol. 
lows: 

That was an inſurance on goods in a Dutch 
ſhip, from Malaga to Gibraltar, and at and from 
thence to England and Holland, both or either 
beginning the adventure from the loading, and 
to continue till the ſhip and goods be arrived in 
England or Holland, and the goods there ſafely 
landed. 

The agreement. was, © That, upon the ar- 
% rival of the ſhip at Gibraltar, the goods might 
« be unloaded, and reſhipped in one or more 
* Britiſh ſhip or ſhips, for England and Holland, 
and to return one per cent. if diſcharged in 
« England.” 

It appeared on evidence, that when the ſhip 
came to Gibraltar, the goods were unloaded, and 
put into a ſtore-ſhip, (which, it was proved, was 
always conſidered as a warehouſe ;) and that 
there was then no Britiſb ſhip there. Two days 
after the goods had been put into this ſtore-ſhip, 
they were loſt in a ſtorm. 

For the defendant it was argued, that the in- 
ſurance was only upon the Dutch and Britiſh 
ſhips; and that it did not extend to the ſtore- 
ſhip, which is confidered as a warehouſe at 
land, and ſo not a peril at ſea. 


For 


r 


|. 
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For the plaintiff it was infiſted, that this was 
a loſs. in the voyage: The policy is, for all loſſes 
at Gibraltar, as well as to and from. If there 
had been a Britiſh ſhip there, and the goods had 
been put into a lighter, in order to go to a Bri- 
tiſh ſhip, and had been loſt in the way, that 
would have been a loſs within the policy. We 
have liberty to unload and refhip; and there- 


fore have a liberty to uſe all means in order to 


do that. 

Lex, C. J. ſaid, —it is certain that, in the con- 
ſtruction of policies, the frictum jus or apex juris, 
is not to be laid hold of: But they are to be 
conſtrued largely, for the benefit of trade, and 
for the inſured. Now it ſeems to be a ſtrict 
conſtruction, to confine this inſurance only ta 
the unloading and reſhipping, and the acci- 
dents attending that act. The conſtruction 
ſhould be according to the courſe of trade in this 
place. And this appears to be the uſual me- 
thod of unloading and reſhipping in that place : 
diz. That when there is no Britiſh ſhip there, 
then the goods are kept in ſtore-ſhips.”* 

He added, that where there is an inſurance 
on goods on board ſuch a ſhip ; that inſurance 
extends to the carrying the goods to ſhore in a 
boat. So if an inſurance be of goods to ſuch 
a city, and the goods are brought in ſafety to 
ſuch a port, though diſtant from the city, that 
is a compliance with the policy, if that be the 
uſual place to which ſhips come. 

| Therefore, 
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Therefore, as here is a liberty given of unload- 
ing and reſhipping, it muſt be taken to be an 
inſuring the goods under ſuch methods as are 
proper for the unloading and reſhipping. Here 
is no neglect on the part of the merchant (the 
inſured;) for the goods were brought into port 
the 19th, and were loſt the 22d November.. 

This manner of unloading and reſhipping is 


to be conſidered as the neceſſary means of at- 


taining that which was intended by the policy; 
and ſeems to be the fame as if it had happened 
in the act of reſhipping from one ſhip to the 
other. And as this is the known courſe of 
trade, it ſeems extraordinary if it was not in. 
tended. = 

I! bis is not to be h as a ſafpetifion of 
the policy, during the unloading and reſhipping 
from one ſhip to another. For as the poliey 
would extend to a loſs happening in the un- 
loading and reſhipping from one ſhip to ano- 
ther; ſo any means to attain that end, come 
within the meaning of the policy. 

And accordingly a verdict was given for the 
plaintiff. 

In the Eaſter term following, a new trial was 
moved for: But it was refuſed by Lord C. J. 
Lex, Mr Juſt. Cnaprix, and Mr Juſt. DExxI- 
SON; Mr Fuft. WRIcnrt, indeed, being of a dif- 
ferent opinion, namely, that it was a removal 
at the peril of the inſured. 1. Burr. See the 
þreceding. 3 4 
328 h NoBLE 
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laſurance was made upon the ſhips, © the Hope 
and the Anne, at and from Dartmouth to Wa- 
«terford, and from thence to their port or ports 
« of diſcharge on the coaſt of Labrador, with 
leave to touch at Newfoundland; and upon 
«ny kind of goods and inerchandiſes; ; and 
« alſo on the ſhips till they ſhall be arrived 
« at their port of diſcharge, and hall have moor - 

« ed at anchor twenty: fbur hours ; and on the goods 
« and merchandiſes until the fame Joall ” Were 
« diſcharged and ſafely landed... 

The Anne arrived fafe on the coaſt of Labra- 
dor, on the 22d of June, and the Hope on the 
14th of July 1778. From the time of their ar- 
rival, the crews were employed i in fiſhing, and 
had taken out none of their cargoes, except at 
leiſure hours, (partly on Sundays) ſuch things as 
were immediately wanted. On the 13th of Au- 
guſt, an American privateer entered the harbour, 
(Temple-bay) and took both the veſſels, there 
being nobody at that time on board either of 
them, The action was brought to recover the 
value of the goods. The defence was, that 
there had been an unneceſſary delay in unload- 
ing the cargoes, in conſequence of which they 
had been expoſed to capture ; and that the un-' 
derwriters ought not to be liable for what had 
happened from the negligence of the inſured. 
The plaintiffs reſted their cauſe on the words of 
the policy, and on the uſage of the trade ; with 

regard 


— 
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regard to which, they produced evidence to 


ſhew that this had been cuſtomary during the 


ſhort time that ſettlements had been eſtabliſhed 
on the coaſt of Labrador; and that in the New. 
foundland trade, which was perfectly ſimilar, it 
is cuſtomary to keep their goods on board ſeveral 
months, and only to unload their cargo when 
they could not fiſh. : 

A verdict having been found for the | plaintiff, 
a rule to ſhew cauſe was obtained; when Lord 
MAnSFIELD and the whole Court, were of opi- 
nion, that every underwriter is preſumed to be 
acquainted with the practice of the trade he in- 
ſures; and conſequently he had no reaſon to 
complain of the delay of landing the goods 
which had taken place in the preſent caſe : And 
that the evidence with regard to the practice of 
the Newfoundland trade was properly admitted 
with regard to the nature of the trade recently 
eſtabliſhed on the coaſt of Labrador.—The rule 
diſcharged. —Douglas . Reports, 22, November 
1780. 

The following caſe is nearly connected. 


PLAnc HE and JACQUERY againſt FLETCHER. 


The plaintiffs Planche and Facgquery, mer- 
chants in London, inſured goods on board the 
« Swediſh ſhip called the Maria Magdalena, at 
„and from London and Ramſgate to Nantz, 
<« with liberty to call at Oſtend, being a general 
« ſhip in the port of London for Nantz.“ The 

defendant 
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defendant underwrote the policy for L. 300, at 
3 guineas per cent. The ſhip's clearances from 
the cuſtom-houſe in London, and her other pa- 
pers, were all made out as for Oftend only ; but 
the ſhip and goods were intended to go directly 
from London to Nantz, without going to Oftend, 
Bills of lading in the French language, dated 
18th July 1778, were ſigned by the captain in 
London, but purporting to be made at Oftend, 
and that the goods were ſhipped there to be de- 
livered at Nantz. 'The policy was ſubſcribed 
by the defendant on the 7th July, and the lad- 
ing was taken in between the 24th July and 
17th Auguſt. The proclamation for making 
repriſals on French ſhips, bore date the 29th, 
and appeared in the Gazette the 3 iſt July. Two 
underwriters had ſigned the policy after the pro- 
clamation, at the ſame premium of 4 guineas ; 
one on the 3iſt of July, and the other on the 
th Auguſt. The ſhip ſailed on the 24th Au- 
guſt, and was taken by a King's cutter on her 
way to Nantz. After her departure from 
Graveſend, the captain threw overboard all the 
papers he had received from the cuſtom-houſe at 
London; they had been obliterated by the cuſ- 
tom-houſe officers at Graveſend, and were no 
longer of any uſe. The ſhip was releaſed by 
the Admiralty ; but the goods, in which alone 
the plaintiffs were concerned, were condemned. 
A verdi& having been found at Guildhall for 
the plaintiffs, application was made for a new 
trial, 
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trial, upon two grounds; one of which was, 
That there was a fraud in the underwriters, the 
ſhip having been cleared out for Oſtend, and yet 
never having been deſigned for that place *. 

_ -- Beſides the facts above ſtated, -the- plaintiffs 
produced evidence to ſhew, that all ſhips going 
with goods of Britiſh manufacture to France, 
clear out; for: Oſtend, without meaning to go 
thither; and that this is univerſally underſtood 
by the perſons concerned in that branch of com- 
merce. The view was to evade certain French 
duties. . 

Lord MansFIELD ſaid, That tbe clearance for 
Oftend could be no fraud upon the underwriters, 
being according to the eſtabliſhed courſe of the trade. 
Perhaps it was no fraud upon any body; for it 
was probable, that theſe evaſions of the French 
duties were connived at by the Fermiers Gene- 
raux. But, at any rate, the evaſion of a foreign 
revenue-law was no fraud in this country ; one 
nation does not take notice of the ne 
os another . 


The 


- ® The other was, That as hoſtilities were declared after 

the policy was ſigned, and before the ſhip ſailed, the defend- 

ant ought to have had notice, that he might have exerciſed 

his diſcretion, whether he would chuſe for a peace premium 
to run the riſk of capture. 


+ As to the other objection, his Lordſhip obſerved, that in 


| thecircumſtancesof the caſe, every man, at the time the policy 
was underwritten, might have foreſeen the war; and as other 


perſons 
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The rule diſcharged. gy Rep. 15th No- 
vember 1779. | 

ut it is in the caeof Eaſt India ſhips, that moſt 
frequent and ſtriking examples have occurred, 
of the effect of uſage in interpreting the meaning 


of pane 
SALVADOR v. Horx1ns, and HEATTONv. RUCKER, 


By the charter-party made uſe of between the 
Eaſt India Company, and the owners of ſhips 
taken into their ſervice, the Company are at li- 
berty to detain all ſuch ſhips for twelve months 
after the expiration of the original agreement. 

The Winchelſea was inſured “' at and from 

— to any ports and places in the Eaſt Indies, 

China, Perfia, or elſewhere, beyond the Cape of 

« Good Hope, forwards and backwards, and du- 


Ave 


ing her ſtay at each place, until her arrival at 


London, “ at a premium of four per cent.“ 
The veſſel was detained in the Eaſt Indies, in 
conſequence of a new agreement with the preſi- 
dency of Bengal, from March 1762, till ſome 
time in March 1764, when ſhe was loſt, The 
underwriters inſiſted, that the policies were void, 
becauſe, at the time of ſubſcribing, they were 
not expreſsly told of the new agreement, by 
which the ſhip was to be detained in India for a 
year longer than the enlarged time provided for 
Hhh by 
perſons had underwritten at the ſame premium after war 


was actually proclaimed, it appears probable, that the de. 
fendant himſelf had the war riſk in view when he ſigned. 
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by the charter-party, * 
the 11th of February 1764. 

There were nine cauſes on the ſame ſhi, 
which were at 'firſt decided differently; but on 
motion for a new trial, were all ultimately de. 
termined in favour of the aſſured, - upon theſe 
grounds: That the underwriters are bound and 
preſumed to know the courſe of the Eaſt India 


trade, the terms of the charter-party, and the de. 


ſtination of india ſhips, (which are under the di- 
rection of the Company, and not of their own. 
ers. That, beſides the liberty given by the 
charter-party, to prolong the ſhip's ſtay for one 
year, it is very common, by a new agreement, to 
detain her a year longer; for no ſhip comes 
home in. ballaſt ; and the longer a ſhip is kept, 
the more beneficial to the owners.— That the 
words of the policy are adapted to this uſage, 
being without limitation of time or place. 

All theſe particulars, the inſurers might eaſily 
have learned at the India-houſe, and ought to 
have known. — But they had inſured without 
aſking queſtions about her ſtay. And there was 
ſtrong evidence, that the difference of her ſtay- 
ing one year longer, would not have altered the 
premium: For after the new agreement was 
known, ſhe was inſured at the ſame premium, — 
and none of the underwriters inſiſted to be off. 

In Salvador v. Hopkins, and theſe other caſes, 
in which a verdict had been found for the plain- 
tiffs, the rule was diſcharged. 


But 
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But in Heatton v. Rucker, where it had been 
for the defendant, the rule was made abſolute. 
3. Burr. lath June 1765, B. R. 

The ſame point, that, in conſequence. of the 
uſage of tbe trade, an inſurance on India ſhips is 
underſtood to comprehend the country voyages, 
was determined or admitted in a variety of 
caſesPreſton v. Greenwood Gregory u. Chri- 
flie — Fackſon v. Macaulay ;—Meffat againſt 
Ward ;——Farquarſon v. Raymond, and Farguar- 
fon v. Hunter, all in the courle of the year 
1785, | 

4. So far the circumſtances, which are neceſ- 
ſary to conſtitute an alteration or deviation, and 
the general effect of either to vacate the policy, 
or, at leaſt, to liberate the underwriter from his 
obligation, admit of no diſpute, But it may be 
a matter of more doubt what ſhall be the conſe- 
quence, when there has been an intention to 
vary from the voyage undertaken ; but that in- 
tention, by the interpoſition of accident, pre- 
vented from being carried into execution, 

Suppoſe, for example, that the aſſured owners 
have taken on board a confignment to a different 
port from that ſpecified in the policy; but the 
veſſel is loſt in that part of her courſe in which 
both voyages coincide. Or ſuppoſe the maſter 
has reſolved to touch at a port not expreſsly 
mentioned, but the ſhip is captured before he has 
carried that ſcheme into execution : Will theſe 
infer ſuch a variation as ſhall free the inſurer ? 

And 
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And here there ſeems to be room for a well 
founded diſtinction between an alteration of the 
voyage and a mere deviation from it. An altera- 
tion was explained tobe © a variation in the plan 
of the adventure, adopted previous to the com- 
„ mencement of riſk ;” but a deviation takes place 
in the execution of the original plan, after 
the riſk has commenced.” From this diſtinc- 
tion, it ſeems to follow, that an intention to alter 
the voyage ſhall deſtroy the contract ; but an 
intention to deviate merely, muſt, in order to 
that effect, be actually carried into execution. 

It may here, in the firſt place, be obſerved, 
that an alteration, though merely intended, and 
not executed, may produce conſiderable differ- 
ence in the riſk run by the underwriter : For it 
is a variation in he ꝑlan of the adventure; and 
every variation in this reſpect muſt produce a 
greater or leſs variation in the aſſured's prepara- 
tion and outfit, and in the whole meaſures cal- 
culated for the voyage. In this manner the riſk 
run may be different from that undertaken, al- 
though the veſſel ſhould n Row weighed 
her anchor. 

- Suppoſe a ſhip to be inſured from Landon to 
| * South Sea. She requires a thorough repair, 
a good ſtock of all kinds of ſupplies, a ſtrong 
complement of men, and perhaps an armed force, 
for ſuch a ſervice. The inſurer knowing all 
theſe things to be neceſſary, contracts upon the 


proſpect of that particular hazard. But the aſ- 
ſured 
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ſured alters his plan, and ſends his veſſel only 
to the Madeiras ; which, we ſhall ſuppoſe, re- 
quires a ſmaller force, and an inferior degree of 
reparation. The veſſel is loſt, or taken, while 
in the direct road both to the South Sea and Ma- 
deiras; yet ſhe was not in the courſe of the ad- 
venture originally inſured ; for the preparation 
and outfit were different from what was expect- 
ed, and, for any thing that appears, might be 
the cauſe of the loſs. Conſequently the riſk run 
was, from the very inceptionof the yoyage, from 
the moment the veſſel weighed anchor, different 
from that which the infurer meant to undertake. 

An intended deviation, on the other hand, as 
it ſuppoſes the original plan till to continue in 
view, and the departure from the policy to be 
adopted ſubſequent to the commencement of 


riſk, ſeems to exclude, in a great meaſure, the 


idea of any variation with reſpect to the prepa- 
ration or outfit. The voyage; therefore, con- 
tinues the ſame with what was undertaken ; the 
intention to deviate produces no difference in 
the inſarer's riſk, until that intention be —_ 
ly carried into execution. 

But, in the ſecond place, a view much more 
important occurs. Intention to alter muſt va- 
cate the policy, independent of any confideration 
as to the amount of riſk; for by intending to 
alter the voyage, the aſſured has receded from 


his agreement, 
22 It 
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It was formerly. obſerved, . that while matters 
menced, the aſſured may recede from the con- 
tract, by breaking up the adventure underwrit- 
ten. He actually does this, when he alters the 
veſſel's: deſtination, and the -concerted- plan of 
the voyage, In ſuch a caſe, if the veſſel had 
arrived in ſafety, the inſurer would have had no 
action to recover the premium; for the aſſured 
would have ſhown, that the contract was void, 
by his breaking up the voyage re intepra. And 
it is impoſſible that the obligation of the under- 

writer can ſubſiſt, whale the reciprocal oblige- 
tion of the owner is at an end, 

The fat, however, that the aſſured means to 
retract, can be aſoertained from a proof of in- 
tention only; becauſe his option, in this reſpect, 
muſt: be exerciſed rebus integris,, and previous 
to the actual commencement of the voyage.—lt 
is a matter which is conſtituted by deliberate in- 
tention ſingly. And as intention to alter the plan 
of the adventure, will vacate the obligation of 
the owner, the ſame naked intention muſt pu 
an end to that of the inſured. | 

But in a deviation, there is no room for a ſup- 
poſition, that the aſſured means to recede ; be- 
cauſe, after the riſk is once fairly — 
the ſituation of parties does not admit the ex- 
erciſe of ſuch a power upon his part, but he is 
bound to perform the contract in all points. 


As therefore an intention to deviate will not free 
the 


. 2. 
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berate the underwriter. ' 

Ss. to the ooation alteration, - as the 
policy is null, whenever the inſured adopts the 
reſolution of breaking up the voyage, the under- 
writer is bound to reſtore the premium; and all 
things are reſtored to their original ſtate, as if 
there had been no contract. But where a varia- 
tion has taken place, after the commencement 
of riſk, the inſurer keeps the premium, although 
his obligation is vacated from the moment of the 

It would be a greater hardſhip, therefore, upon 
the aſſured, to infer a deviation, than an altera- 
tion of the voyage, from naked intention. 

From what has now been ſtated, on? reaſon 


ſuggeſts itſelf, for what was formerly laid down, 


and illuſtrated by the deciſions, Valleio v. Wheel- 
er, and Nutt v. Bourdieu That there can be 
no baratry with the acceſſion of the ſhip- Owners. 
In fact, every departure from the policy, with 
the acceſſion of the ſhip-owners, implies, not 
merely a deviation, but an alteration of the voy- 
age. There is no contract; for the voyage inſu- 
red has never exiſted; and there was, from the 
beginning, no room either for baratry, or for 
any other of thoſe perils to which the inſurer is 
underſtood to ſubject himſelf. 

It remains to ſhew by examples, what has 
been the practice upon this nice and intricate 


point, 


In 
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In the fir/# place, it ſeems to be agreed, that 

an intention EYE to deviate, has no effect un- 
ob, and Anpazws, 


1. after a policy of inſurance, a damage hap- 
pens, and, afterwards, in the ſame voyage, a de- 
viation; yet the aſſured ſhall recover for what 


happened before the deviation, For the policy 


is diſcharged from the time of the deviation on- 


ly. Shower, 129.—2. Salkeld, 444. 

Upon the ſame principle, the ordinances of 
many countries agree in declaring, that if the 
voyage be only /bortened, the riſk ends, and the 
premium is gained. In fact, to ſhorten the 
voyage, is to terminate it by a deviation. | 

« Inſurers ſhall be diſcharged from riſks, and 

<« ſhall gain the premium, if the aſſured, with- 
« out their conſent, ſend the ſhip to a greater 
* diſtance than that mentioned in the policy, 
though it be in the ſame courſe. But the in- 
« ſurance ſhall fully hold good, if the voyage be 
only ſhortened.” Guidon, c. g. art, 12. 

In the deciſion, Cock v. Toumſon, formerly 
ſtated, © it was held by Lord Campen, and the 
« jury, that from the moment the ſhip George 
« deſerted or deviated from the direct voyage, 
the policy was diſcharged *.“ 

So 

* The ſame thing is laid down in the opinions of four 


eminent Eng/i/b Counſel, upon the caſe of the Jeanie, Bu- 
chanan 
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So much for the effect of intention merely to 
deviate, But with regard to an intentional alte- 
ration, the: practice 2 monly 
uniform. 

The general line of foreign deins in the 
firſt place, ſeems to be directly oppoſite to the 
principles we have ventured to lay down ; and 

to eſtabliſh a concluſion, that even an in- 
tention to alter, and to change the plan of the 
adventure, muſt be carried into execution, before 
it ſhall vacate the policy. There are three caſes 
collected by Bynker/boek, which directly ſupport 
this opinion. At the ſame time, theſe decifions 
aſſume principles ſo widely different from what 
are received in Britain at this day, that, it is be- 
leved, the Engli/b reader will not be diſpoſed to 
allow them much weight in the En 
of 10 Point. 


00A ſhip inſured at Amſterdam, 1 — 
« Marſeilles, ſo far as the Elbe, with power to call 
« at all fuch places as the maſter ſhall think proper, 
no place excepted,“ was taken in the Medi- 
terrancan by the Turks, and burnt. The inſured 
having claimed payment of the loſs, the inſurers 
defended themſelves on this fingle ground, 
that the ſhip had altered her voyage, or had 
certainly determined to alter it; for that he 
Iii who 


4 dee Hunter-Blair, from which it appears, that the 
rule as to an intentional deviation is perfectly underſtood and 
eſlabliſhed in England. See theſe opinions in Weſtet's Digeſt. 
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who alters his voyage, or-intends to go into any 
other port than that expreſſed in the policy, has 
no action; and the inſurers proved the deſign 
of altering the voyage by the conſignment ; that 
the maſter had, at Marſeilles, agreed to freight 
his ſhip for Dunkirk 5 that he ſailed from Mar. 
feilles. to Alicant, and there alſo freighted his 
ſhip for Havre: de Grace, and that theſe two 
places not being expreſſed in the policy, here 
were therefore two new voyages meditated or in- 
tended, though not perfected. The inſured did 
not deny this, but ſaid, that the ſhip was inſured 
from Marſeilles to the river Elbe, © with liberty to 
„ go to all ports and places, none excepted.“ 
The meaning of which, in mercantile uſage, was 
(upon the evidence of a crowd of merchants and 
ſeamen) maintained to be, that the ſhip could 
go to and touch at all ports intermediate, between 
the places to which and from which the inſu- 
rance was made; and ſhe muſt, between Mar- 
feilles and the Elbe, paſs by Alicant, Havre and 
Dun kirk. The inſured added, that the ſhip was 
taken by the Turks, and burnt in the Mediterra- 
nean, and that ſhe muſt certainly have ſailed 
through that ſea towards the Eibe; for as to 
other cities, towns, or ports, and whether it was 
lawful for her to go to them, it would indeed be 
a proper ſubject of enquiry, if at or about theſe 
other m, * the y had ſuffered the loſs in 
. 
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The inſurers, on the other hand, inſiſted, that 
the general liberty in the policy did not-imply a 


power of touching at all places 1n the route; with 
a view of trade, but merely from views of neceſ- 
ſity, and produced the opinion of ſome perſons 
much verſant in inſurances, in ſupport of this 
conſtruQion ;—that befides, the alteration of the 
voyage appeared from- the determination of the 
mind alone; nor was it material in what place 
the ſhip ſuffered the 4%, the ſole reſolution of al- 
tering the voyage, not the event, being what 
ought to be regarded. The Chamber of Inſu- 
rances at Amſterdam, and afterwards the Sca- 
bini, decided in favour of the inſurers; but the 
Curia altered the judgment. 

When the queſtion came before the Senate, 
moſt of the Senators were of opinion, that 
the claufe of liberty to . touch at all places,” 
extended farther than to caſes of neceſſity ; 
for otherwiſe it was quite ' ſuperfluous ;—but 
what principally moved them was, that the 
ſhip was deſtroyed and burnt, when ſhe was 
failing in the proper courſe towards the Eibe, and 
that the riſk or peril which the inſurers took upon 
themſelves, muſt be eſtimated from the place 
where the loſs happened; for that the naked de- 
termination or bare reſolution'to alter the voyage did 
not hurt the infurers ; the event of an alteration 
might have hurt them, but it was in vain to com- 
plain or enquire about a matter which plainly 
| was 


q 
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was not effected or carried into execution. 
Judgment for the aſſured. Feb. 28. 1708. * 
kerſh. Quaſt. Fur. Friu. bb. 4. c. 3. 
8 
count given by Bynterſboeł of the principle on 
which this deciſion proceeded, the judgment it. 
ſelf is defenſible upon the general liberty granted 
en A 


Caſe—A ſhip infured from Aafterdam to Lan 
don, having been taken in her courſe by « 
French privateer, was ranſomed for a certain 
ſum ; and having afterwards proceeded on her 
voyage to England, and arrived at the Nore, 
from thence, inſtead of going to London, altered 
her courſe, and failed to Lynn Regis in Nor- 
folk; which. from the bills of lading appeared 
to have been all along the port of ber deſtination. 
In an action brought by the inſured againſt the 
| inſurers for the ranſom money, the inſurers re- 
fuſed to pay, becauſe the ſhip never came to Lon- 
don, the place expreſſed in the policy; the in- 
ſurers, in order to be diſcharged, urged princi- 
_ pally that here there was not merely an inten- 
tion of altering the voyage, but that in fact it 
was altered; for that the ſaid ſhip did not fail 
to London as by agreement it ought to have 
done, but to Lynn Regis; a place which was 
not mentioned in the policy, and therefore the 
contract was void. In anſwer to this the aſſured 

maintained. 
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maintained, that it was not requiſite to expreſs 
the place or port of the ſhip's unloading or diſ- 
charging, but the place or point at which the 
ſhip might arrive; it being ſufficient if it ap. 
pears bow far or to what point the inſurer under- 
took the riſk ; the whole voyage, and part of the 
voyage, might be agreed for, and ſo the ſhip con- 
ſigned from the Mediterranean to Amſterdam, 
might be inſured to Amſterdam or to Cadiz; 
and if to Cadiz, it muſt be at the riſk of the in- 
ſurer to the height of, or as far as Cadiz; nor 
could he demand that the ſhip ſhould neceſſarily 
enter the very port of Cadiz, although ſhe might 
if ſhe would : If, therefore, the ſhip be loft be- 
fore her arrival at Cadiz, the loſs is at the riſk of 
the inſurer ; and ſo in the caſe that has happen- 
ed, the ſhip could not fail to Lynn Regis, without 
firſt ſailing to the mouth of the Thames ; where- 
fore, ſo far ſhe ſailed at the riſk of the inſurer, 
and before ſhe arrived there was taken by ene- 
mies and ranſomed :—The ſhip might have ſail- 
ed to London, according to the -policy of inſu- 
rance 3 but he who undertook a riſk to London, 
has certainly undertaken it as far as the mouth 
of the Thames: And though the ſhip did not 
fail from thence to London, it is obvious that 
the inſured did not thereby run a greater, but 
a leſs riſk ; and therefore it is of no conſequence 
to him that the ſhip did not fail to London. If 
the ſhip had been taken at the mouth of the 
Thames, failing to Lynn Regis, no action would 
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deſtination to Lynn Regis does not increaſe his 
riſk. ' Judgment | Was given for the aſſured. 
= 1720. A. 4+ Ce on | 


Gafe. —laſurance was ;omade at atk 
dpa ee een from Liſhon to Ham. 
„ burgh ;'—the ſhip was loſt near the coaſt of 
England; and the | infurers refuſed to pay the 
loſs ; becauſe from the bills of lading, it appear. 
ed that ſhe was : deſtined not for Hamburgh, but 
for Toningen in Holſtein: The infured anſwer. 
ed, That though the bills of lading indeed bore 
to Toningen, yet this was merely to protect the 
veſſel from French privateers, Toningen being a 
neutral port, and that in fact Hamburgh was 
the real port of the ſhip's deſtination; but far- 
ther, and independent of this, the inſured deni - 
ed, that the voyage was altered, ſince the ſhip 
was loſt between thoſe places that were expreſſed 
in the policy; to wit, between Liſbon and Ham- 
burgh; and that an alteration of the voyage was 
to be underſtood in the caſe only of ſome pre- 
judice acoruing to the inſurer; ſuch as, that he 
run a greater riſk than he undertook by the po- 
licy on the voyage inſured; it was lawful to ſti- 
pulate that not the whole voyage, but even ſome 
part of it ſhould be within the policy or riſk of 
the inſurer ; and it is therefore nothing to the 
purpoſe, that the ſhip was truly deſtined. for 


Toningen, and the inſured had deſired it ſo to be, 
ſince 
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and Toningen, but between Liſbon and Ham- 
burgh.— Judgment was given for the inſured. 

April 12. 1714. —ibid. c. 10. | 

The following Britiſh deciſion is a little ob- 
ſcure; and it does not clearly appear, whether 
the ſpecies facti regarded an intention to alter, 
or to deviate. As the former, however, ſeems 
moſt "probable, it muſt be conſidered as ſupport- 
ing the ſame fide of the queſtion with the Dutch 
decifions now ſtated. The caſe quoted in it, Car- 
ter v. R. Exch. Af. Co. is clearly a caſe of altera- 
tion, not deviation. Both caſes are delivered to 
us without circumſtances, and, therefore, of leſs 
authority. | 


FosTER . Viſor minds 


The inſurance was © from Carolina to Eiben, 
and at and from thence to Briſtol.” It appear- 
ed the captain had taken in ſalt, which he was 
to deliver at Falmouth before he went to Briſtol ; 
but the ſhip was taken in the direct road to 
both, and before ſhe came to the point where 
ſhe ſhould turn off to Falmouth ; and it was 
held the inſurer was liable ; for it is but an in- 
tention to deviate, and that was held inſufficient 
to diſcharge. the underwriter. In the caſe of 
Carter v. R. Exch. Aſſurance Co. where the inſu- 
rance was from Honduras. to London, and a 
conſignment. to Amſterdam, a loſs happened be- 
fore the came to the dividing point between 
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to pay for. Swrange 1249. 39th Geo. ul. E 


on the other hand, there are a yariety of re- 
cent caſes which have been uniformly decided 
in England and Scotland, upon the principle 
that an intention to alter is ſufficient to void the 
policy. From theſe the point ſeems to be, in 
this country, perfectly ſettled. Two or three 
of the moſt remarkable may be quoted in this 
place; the reſt may be reſerved for the illuftra- 
tion of ſome other queſtion. 


WooLDRIDGE agaigſt BoyDELL. 


The ſhip Molly being inſured / at and fron 


* Maryland to Cadiz,” was taken in Cheſapeak- 
bay, in the way to Europe. The aſſured 
brought this action againſt the defendant, one 
of the underwriters on the policy. The trial 


came on at Guildhall before Lord MansrizLy, 


when a verdict was found for the defendant, 
and a new trial being moved for, the material 
facts of the caſe appeared to be as follows :— 
The ſhip was cleared from Maryland to Fal- 
mouth, and a bond given that all the enumera- 
ted goods were to be landed in Britain, and all 
the other goods in the Britiſh dominions. An 
affidavit of the owner ſtated that the veſſel was 
bound for Falmouth, The bills of lading were 
„to Falmouth and a market,” and there was no 


evidence whatever, that ſhe was deſtined for 
Cadiz. 
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cadiz.—I1t yas contended in favour' of a new 
trial, that this was like the caſes of an intention 
to deviate, where a capture had taken place before 
the deviation was carried into execution, which 
did not vacate the policy.— And befides, it was 
urged, that by the expreſſion ** a market,” in the 
bills of loading, was meant Cadiz; and that 
« to Falmouth and a market” might be confider- 
ed as meaning to the market at Cadiz, - firſt 
touching at Falmouth.—It had appeared, how- 
ever, in evidence, at the trial, that the premium 
to inſure a voyage from Maryland to Falmouth, 


and from thence to Cadiz, would have exceeded 


greatly what was paid in this caſe. 


On the other hand, it was argued, that here 


there had been no inception of the voyage in- 
ſured, and, therefore, the caſes quoted, of an in- 
tention to deviate, did not apply. 

The Court diſtinguiſhed between an altera- 
tion, ſuch as took place here, and a mere devia- 
tion, the deſign of which was taken up in the 
courſe of the voyage. And here there was ſuf- 
ficient evidence that the veſſel was never intend- 
ed for Cadiz, the port mentioned in the policy. 


he rule diſcharged. Douglas? Reports. 13th 
November 1778. | 


Bain againſt KI PEN. 


Kippen made inſurance for Bain, upon a veſſel 
*at and from Rothſay, in the Frith of Clyde, 
"to the Iſle of Man, and from thence to the 

Ekk « Broomielaw 


FS a SHOALS 


„2 


n 


446 InsSUx ance CONTRACT, HOW. DISSOLVED, 


4% Broomielaw of Glaſgow.” There afterwards 
appeared reaſon to helieve, that her deſtination 
really. was to fiſh off the Iſle of Man; an ad. 
venture attended with more hazard, and en. 
titling the inſurer to a higher premium. 

The ſhip praceeded from Rothſay, in the 


Iſland of Bute, on her voyage to the Iſle of 


Man; but having been, by. ſtreſs of weather, 
driven back to the former iſland, ſhe was there 
ſtranded and wrecked. | 

Bain having ſued Kippen for the inſured values 
before the Admiral-court, the cauſe was thence, 
at the defender's inſtance, removed into the 
Court of Seſſion, 

It was pleaded for the 8 that the 
voyage for which the veſſel was really deſtined, 
being different fram that ſpecified in the inſu- 
rance, na action can lie on the policy; for par- 
ties were not agreed; the riſk undertaken was 
different from that underſtood. That ſuch con- 
cealment, beſides, of the veſſel's real deſtination, 
was a fraud upon the inſurer. 

It was anſwered by the aſſured, That the vel- 
ſel was admitted to haye been wrecked in a 
courſe. the ſame with that of the voyage covered 
by the inſurance. Whatever intention there may 
have been to vary the voyage, it had never been 
carried into execution. — The Lords afſoilzied the 
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In a keclaiming petition, the aſſured having 
offered to prove that the deſtined voyage was not 


for the pufpoſe of fiſhing, but truly ſuch as was 
deſcribed to the defender, the Court allowed the 
ptoof to be adduced; Fac. Coll. 20th November 
1783. | 


Bucyanans againſt HuxTER-BLAIR. 


Jobn and George Buchanans, merchants in Glaſ- 
gow, in conſequence of ſome miſapprehenſion 
between them and their agent at Honduras, got 
infurance done upon their veſſel, the Jeanie, 
from Hohduras ts Briſto/,” while the agent had 
cleared her out for London. The veſſel being 
wrecked ſoon after her departure from Hondu- 
ras, the underwriters refuſed to pay the loſs, be- 
cauſe the voyage had been altered; the Jeanie be- 
ing configned to London inſtead of Briftol. 

In an action at the aſſured's inſtance againſt 
the underwriters, before the Admital-court, for 
the inſured values, the Judge-admiral pronoun- 
ced a dectee to the following effect: In re- 
ſpect the purſuers did not diſeloſe their diree- 
tions to their correſpondent, relative to the 
* ſhip's deſtination for the port of London, and 
* ſet forth to them the embarraſſment which 
might ariſe from the contrary orders that had 
been given, whereby the defenders might have 
had ſufficient lights to determine whether, in 
© theſe eirtumſtances, they would have inſured : 

« 'Therefore 
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6 Therefore diſmiſſes the claim of the _— 
Wes 

In a ens this e 1 Mit 
Court of Seſſion, it was pleaded, That this was a 
mere innocent-miſtake, without fraud, for which 
it would be hard to vacate the policy; and that 


the preſent caſe correſponded exactly to that of 


an incomplete intention to deviate, the veffel ha- 
ving been loft in the direct courſe both to Lon- 
don and Briſtol. See the caſe Foſter v. — 


 Bynkerſh. Q, Fur. Priv. 


It was anſwered for the inſurers, That a mil. 
repreſentation by the aſſured, of a fact that is 
material, like the ſhip's deſtination, muſt yacate 
the policy, whether it has ariſen from fraud or 
error. That here the voyage undertaken had 
never commenced ; and as the inſured, by break- 
ing up the-voyage, was free from the payment 
of premium, ſo muſt the underwriter from the 
riſks of the adventure. That this put a material 
difference between an intended alteration and 
deviation. And if it were to be found, that an 
inſurance to one place covered a voyage to an- 
other, becauſe the courſes were the ſame for a 
part of the way, it would involve the moſt dan- 
gerous and extenſive conſequences, and deprive 


the inſurers of all certainty as to the extent of 


what they had undertaken. The Lord Qrdina- 


ry, (AUCHINLECK) and afterwards the Court, 


Ls berg of the 15 udge-admiral's decree, and 
« gffoilzied 


. e r 3 


« aſſoilzied the defenders.” Fac. Coll. Fuly 18. 
1770 *, 

adi this diſtinction thereford, * 
an intended alteration and deviation, as perfectly 
eſtabliſned, it will lead to an explanation of a 
variety of apparent inconfiſtencies in the foreign 
ordinances. © Thus, where it is ſaid, If a ſhip 
« ſhall voluntarily go by Cape Verde, without in- 
« ſerting and-declaring it in the policies, it ſhall 
« he deemed a change of voyage; and if ſhe 
« ſhould be loſt, the inſurer ſhall have nothing 
« to'pay, whether ſhe be loſt before or after ar- 
« riving at the Cape de Verde iſlands,” Ord. 
of Spain. This muſt obviouſly relate to the caſe 
of an intended alteration, where the determina- 
tion as to the Cape Verde iſlands had been taken 
up before the commencement of riſk, and con- 
ſequently the inſurance would be * from the 
beginning. 

5. In caſes of variation from the voyage in- 
ſured, it is not a ſufficient defence to the aſſured, 
that the departure from the policy was the act of 
maſter or crew alone, and that the aſſured them- 
ſelves were not acceſſory to it. This ſituation, 
it may be obſerved, can only occur where the 
aſſured is a ſhipper of goods; becauſe the owner 
of ſhip, having the regulation of the adventure, 
cannot be ſuppoſed ignorant of any alteration 

pruyjected, 


* The infured acquieſced in this judgment, upon the ad- 
vice of four eminent Engliſh counſel, whoſe opinions have 


been publiſhed at length in Mr Weſtet's Digeft of Inſurance. 
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projected, from the courle of the vorige ſpeci 
fied in the policy. 

It was formerly attempted to be ſhowin; that 
the underwriter could never be liable beyond 
the terms of his contract; that every departute 
therefore, from the voyage inſured, being con- 
trary to the agreement, muſt have the effea 
naturally to vacate the policy, whether that de. 
parture was the conſequence of fraud or of mere 
Fault. It was obſerved, however, that partie; 
might, by ſpecial clauſes, extend the obligations 
of the underwriter beyond their natural limits: 
He is not naturally liable for fraud or fault of 
the aſſured's ſervamts; bectuſe fraud and fault 
ſuppoſe a breach of the implied terms of the con- 
tract; but he may, by an expteſs ſtipulation, 
ſubject himſelf to either. itt 
It was farther obſerved, ane een difference 
had taken place between Britain, and the great- 
er number of mercantile nations, in this reſped. 
In the foreign ſtates, the inſurer ſubjects himſelf, 
either in expreſs terms, or by conſtruction, to 
the conſequences both of fraud and of negl:- 
gence; in Britain he fakes upon himſelf the peri! 
of baratry, by which is meant fraud only. 
From this difference, very curious and import - 
ant conſequences follow ; and upon the point 
now under confideration, whether the acceſſion 
of the afſured is neceſſary, in order to give a de- 
viation the effect of vacating an SE 
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uact, a marked oppaſition takes place between 
In foreign ſtates, the inſurer undertakes for 


the maſter's fault; therefore he undertakes for a 


deviation by the maſter's fault ; that is, every de- 
parture from the policy, to which the aſſured is 
not acceflory, 


Thus, by the ordinances of Middichurgh, che 


« infured mu/t not cauſe the maſter he has freight- 
« ed to alter his voyage, or to enter or touch at 
any other port than what is expreſſed in the 


« policy, otherwiſe the affurance ſhall be void. 


« But the maſter may touch at other harbours, 
«* whenever neceſſity requires it; and when he 
« afts. to the contrary; without orders from the 
'«* affured, the aſſurance all nevertheleſs remain in 
« its full value, reſerving to the afſurer his redreſs 
* upon the maſter.” 5 14. 

By the ordinances of France, Inſurers ſhall 
be anſwerable for all loſſes or damages, which 
« ſhall happen at ſea, by tempeſt, ſhipwreck, 
* ſtranding, running foul of other ſhips, changing 
«* the courſe, or the voyage of the ſhip, jettiſon, 
« fire, capture, plundering, detention of princes, 
declaration of war, repriſals, and generally all 
* other accidents of the ſea.“ $ 26. (1681.) 

„However, if the change of the courſe, the 
„voyage, or the ſhip, proceed from an order of 
* the infured, without the conſent of the inſurers, 
they ſhall not be anſwerable for the riſks.” $ 27. 

By 
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By the Pruſſan maritime laws, or ordinances 
of Koning/berg : When an inſured ſhip, or 
«© goods, with the knowledge and conſent of the par. 
« ties inſured, go to other places and harbours 
than thoſe ſpecified in the policy, the inſurance 


« ſhall be void, and the premium agreed upon 


« fall to the inſurer. But, in caſe the maſter, ei. 
* ther at the inſtigation of another freighter, owner, 
&« or. any other perſon, or of his own choice, ſhall, 
«« without any neceſſity, ſail to other places than 
« that to which he was bound; or, in caſe of 
* danger, ſhall neglect to endeavour, as far as is 
* poſſible, to get into a place of ſecurity, the in- 
„ ſurance ſhall remain in full force; but the in- 
“ ſurer ſhall have his redreſs againſt the maſter 
„and ſhip, for any damage or. prejudice occa- 
“ fioned thereby.” 5 30. 
By the ordinances of the city of Hamburgh ; 
« When a maſter of a ſhip ſhortens his voyage, 
6 the riſk is at an end, and the premium gained; 
but if he prolongs the ſame, as, for example, if 
« he goes to any other place than what he was 
„bound to, and the ſame ts done with the know- 
« ledge and conſent of the aſſured, then the aſſurer 
« is nowiſe anſwerable for any misfortune that 


may happen to ſhip or goods, in ſuch circui- 


* tous courſe.” $5. 

By the regulations of Stockholm, ** If the ma- 
s ſter ſhall, without actual neceſſity, and with- 
** out the conſent and knowledge of the inſured, 
221 66 go 
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« go to places and ports not ſpecified in the po- 
« licy, the inſurance is not invalidate thereby, but 


« ſter.” § 11. 
By the ordinances of Rotterdam, ** the aſſu- 


« altering the voyage, or to go into any port, 
« contrary to the tenor of the policy; and the 
« affured, if fuch alterations of the voyage are 
« made by his order, ſhall loſe the right of his de- 
mand upon the inſurer.” 5 51. 

„When a captain, without neceſſity, and 
without any orders. from the aſſured, hath alter- 
« ed the veyage, or has run into, or touched at 
4 « any other port or road, the aſſurance is to re- 
* « main in its force, However, the aſſured being 
1 „ ſatisfied by the aſſurers for the loſs ſuſtained 

by means thereof, ſhall be obliged, at the ſame 
5 « time, to give up to the aſſurers all the claim 
J he may have upon the captain on that ſeore.“ 
» Wl 6 52. | 
if By the ordinances of Amſterdam, * the inſu- 
as red on the cargo may not cauſe the maſter, 
W- * whom he has freighted, to enter, or to make 
er “any other port, nor to alter his voyage, 
at but according to the policy, otherwiſe the in- 
Te * ſurance ſhall be null, although it had been 
I © inſerted in the policy, that he might touch at, 
a- © and make all places any where; but the ma- 
h- © fter may touch at other ports than thoſe men- 
ed, IF * tioned in the policy, when neceſſity requires 
go L11 « it, 


o | 


red cannot give any orders to the captain for 
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it. And doing otherwiſe, if it be without order 
& the inſured, the inſurance ſhall nevertbele| 
remain valid, ſaving to the underwriters the 
* right of having recourſe on the maſter ; but if 
* the inſurance be made for the owners or pro. 
t prietors of the ſhip, it ball, in fuch caſe, be 
null.“ $ 6. | 

In conformity with theſe regulations, a va. 
riety of caſes are to be found in the Comments. 


tors, and particularly in every page of Bynker. 
bock of which the following is a ſufficient ex- 


ample : 


Caſe.—A merchant in Sweden got his veſſel 
inſured at Amſterdam, * from Elſineur to Am- 
„ ſterdam.“ The ſhip deviated to the coaſt of 
Norway, for the ſake of convoy, and was af- 
terwards loſt. | | 

In an action upon the policy, the underyri. 
ter, among & variety of defences, pleaded the 
deviation. It was anſwered, that, by the Ord. 
Amſt. the inſurance ſubſiſted, if the maſter de. 
viated, without orders from the aſſured, which 
there was reaſon to ſuppoſe had been the caſe 
here. .Several ſenatars maintained, that the or- 
dinance alluded to related to the caſe of afured 


ſhippers only, and not to aſſured owners, who 


appoint the maſter, and ought to be reſponſible 
for him. But the majority thought it applied 


to both. And although the owner was, by the 


Civil law, liable for the conduct of the maſter ; 
yet 
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yet it was allowed for the inſurer to relieve him, 
in part, from that obligation, by undertaking 
for the maſter's fault, which he had done in 
this caſe, by the uſual clauſe for that purpoſe in 
the policy. The preſent deviation in this caſe 
cannot imply fraud ® in the maſter, but fat 
only ; and the inſurer therefore was reſponſible 
for it. The Senate of Holland gave judg- 
ment for the aſſured 4. (1717.) 


In Britain, the contrary opinion is uniyerſal- 
ly underſtood to be law; and it has been eſta- 
bliſhed confiſtently with principles, and with the 
ſpirit of an Engliſh policy : for in Britain, the 
inſurer undertakes no breach of contract, except 
what ariſes from fraud. He is not reſponſible 
for the faults of maſter or crew, any more than 
he is for thoſe of the affured themſelves, Every 
departure from the policy, (unleſs it amount to 
baratry), is equally beyond the terms of the bar- 
zain, whether it ariſes from the maſter, or from 
his employers. 

This concluſion may be gathered from a va- 
riety of adjudged caſes in the Engliſh courts. 
But in the two following memorable inſtances, 
the point was expreſsly decided. Theſe two ca- 
ſes likewiſe. afford illuſtrious precedents upon 


the whole doctrine of alteration and deviation. 
STEVEN 


In Holland, an aſſured owner cannot inſure agaiuſt bg- 
ratry of maſter, but fault only. See above. 


+ Bynkerſh. I. 4. c. 8. Queſt. Jur. Priv. 
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STEVEN and Co. againſt DoucLas. 

Fohn Douglas, merchant in Glaſgow, infured 
Steven and Co, to the amount of L. 80 Sterling 
* on goods, by the Belfaſt Trader, at and from 
&« Belfaſt to Greenock or Port-Glaſpow.” On 
the 11th December 1770, the veſſel had failed 
from . Belfaſt Loch; and on the 12th, the ſame 
day on which the policy was underwritten, ſhe 
was totally wrecked on the coaſt of Scotland, 
near the village of Girvan in Ayrſhire, and eve- 
ry perſon on board periſhed, 

In an action on the policy, before the Dean 
of Guild of Glaſgow, Mr Douglas pleaded devia- 
tion, or rather that the veſſel had never ſailed on 
the voyage inſured. A proof was allowed ; but 
the purſuer ſtopt it, by an advocation of the 
cauſe to the Court of Seffion. 

It came before Lord KznNErT, as Ordinary. 
The underwriter gave in a condeſcendence * of 
the facts he pleaded in defence; in which he 
ſet forth, that a wilful variation vacates a poli- 
cy that the veſſel, in this caſe, had not failed 
on the voyage inſured from Belfaſt to Clyde, but 
on a different voyage, from Belfaſt to Lochryan 
and Clyde —in the courſe of which, and du- 
ring the deviation, ſhe was loſt ; that this varia- 
tion was not only known to the ſhip-owner, but 
public in Belfaſt eight or ten days before the 
inſurance. 

The 
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The aſſured, without admitting the facts al- 
leged, denied that they were. relevant . He 
argued, that the underwriter had not ſpecified 
enough to infer an actual deviation, but only an 
intention to deviate; — that, ſuppoſing it proved 
that the ſhip ſailed for Lochryan, and that this 
was a deviation, yet that the aſſured having act- 
ed optima fide, and communicated all the intelli- 
gence they had, the policy muſt be valid; and 
if a deviation has taken place, without the af- 
fured*s acceſſion, it is the underwriter who muſt 
be liable in the firſt place, and may make good 
his recourſe againſt the owner or ſhipmaſter, as 
he beſt can ;—that if the ſhipmaſter deviates, to 
the prejudice of the aſſured, it is a deceit or im- 
pofition on them, and therefore baratry. It is 
not leſs a deceit that the ſhip-owners are acceſ- 
fory. 

Authorities founded on Magens* Eſſay, $ 46.; 
Ord. of Amſt. No. 517.; of Middleb. No. 177. ; of 
Rotterd. No. 258. ; of Stockh. No. 1042. ; Beawes' 
Lex Merc. Red. Many of theſe make the diſtinction 
between an aſſured owner of ſbip and ſhipper of 
goods. | 

The Lord Ordinary, wiſhing to have the opini- 
on of mercantile people, a caſe was made up, by 
parties, ſubſtantially agreeing with the defend- 


er's condeſcendence; and upon it, three mer- 


chants 


® Inferred the concluſion of law founded upon them. 
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chants in Edinburgh, converſant in inſurance, 
Mr Alexander, Mr Houſton, and Mr 3 gave 
a-report in favout of the affured. 

The Lord Ordinary found, that the defend. 
« er has not condeſcended on any thing ſuf. 
% cient to free him from payment of the ſum un- 
_«« derwritten ; therefore refuſes a proof, and de- 
« cerns againſt him, c.“ 

In a reclaiming petition, Mr Douglas produced 
a variety of authorities to prove the effect of a 
variation. Coke v. Townſon ; Saliſbury v. Town- 
fon; Fox v. Black; Burr. vol. 4. p. 347. ; M*Nairo, 
_ Coulter ;, Roccus, p. 165. and 207. with the opini- 
ons of fome perſons in England converſant in in- 
ſurance-law. 

At adviſing this petition with anſwers, it ſeem- 
ed to be the opinion of ſeveral judges, that an 
actual deviation was neceſlary to vacate the poli- 
cy. And great doubt was expreſſed of the poſſi- 
bility of proving actual deviation, when nobody 
had been ſaved from the wreck ; and it behoved 
to be uncertain what was the effect of intention, 
and what of ſtreſs of weather. 

Several were inclined to adopt the opinion, 
that in order to vacate a policy, the aſſured muſt 
be acceſſory.— And the different ſituation, in 
this reſpect, of an affured owner of ſhip, and 
ſhipper of goods, was mentioned. 

A Judge, high in office, ſaid he was moved by 
the opinion of the London underwriters, and by 


the nature of the contract, to think otherwiſe. 
The 
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The voyage inſured is * from Belfaſt to Clyde,” | 


not * to Lachryan. The aſſured may recover 
againſt the ſhipmaſter, not againſt the un. 
writer; becauſe there is no contract. | 

This laſt opinion prevailed, And the — 
firſt allowed Mr Douglas to produce a fuller con- 
deſtendence, and upon adviſing it with anſwers, 
« allowed a proof; recommending it to parties 
at the ſame time, to procure full information 
with regard to the London practice. The pur- 
ſuer reclaimed; — but the Court adhered. 

Upon proof, it was completely eſtabliſhed, 
that although the veſſel had been advertiſed for 
Greenock, and her clearances, as well as the bill 
of loading ſent to Steven and Co. had been for 
that port only, the ſhip-owner, a Mr Mitchell, 
had taken in a conſignment of hides, and à terce 
of beef, for Stranraer, at the head of Lochryan ; 
that theſe had been loaded uppermoſt to be firſt 
diſcharged. A Dublin newipaper was produ- 
ced, to prove that the wind was W. S. W. for a 
track of time, before and after the 12th Decem- 
ber, And three ſhipmaſters ſwore, that, in ſuch 
a wind, the proper courſe to Clyde is away from 
the coaſt of Ayyſbire, and to the eaſt of the Rock 
of Ailſa, The defender produced ſatisfactory 
and undiſputed evidence of the London prac- 
tice in his favour, 

Informations being ordered upon the proof, 
the purſuer ſtated, that there was no proof of 
either the aſſured, or his agent at Belfaſt, know- 


ing 
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in any thing of the intention to vary from the 
policy ; and that the evidence of . devia- 
tion was not concluſive, ©. 

The Court were almoſt unanimous, 1 the 

conſideration, chiefly, of the London practice, that, 

in order to vacate a policy, it was not neceſſary 
the aſſured ſhould: be acceſſory. A great majo- 
rity thought it ſufficiently proved, from the whole 
circumſtances, that the intention to vary had here 
actually been carried into execution. One judge 

obſerved, * It is ſufficient, to have the effect of a 

deviation, that the veſſel was deſtined for Stran- 

racer. This is the circumſtance founded on by 
the London inſurers. 4 If bound for Stranraer,” 


ſay they, © the policy is vacated,” —No matter 


« where ſhe was loſt.— 
The Court. “ found the deeinclen from the 
© voyage to Greenock proven; therefore ſuſtain- 
„ed the defences,” c. Dec. 20. 1 774-—Thepur- 
ſuer reclaimed upon this point, that there was no 
ſufficient evidence of actual deviation. The 
Court, upon adviſing the petition, with anſwers, 
refuſed the defire of the petition, and adhered *, 


W1LsoN and Co. againſt ELL1oT, and others. 


Wilſon and Co. merchants in Glaſgow, having 
occaſion to ſend ſome tobacco to Hull, applied to 
the Shipping Company at er for freight. 
| Having 


* colected from the printed papers, and notes of the coun · 
ſel for Steven and Co. 
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Having forwarded their tobacco, they were ad- 
viſed by that Company, that it was ſhipped 
« aboard the King/fon, which would fail next 
« day.” At the ſame time, bills of loading were 
ſent, but neither the letter covering theſe bills of 
loading, nor the bills themſelves, nor any letters 
prior or ſubſequent, nor any advertiſement, made 
mention of the veſſel's being to touch at any port 
on her way to Hull. She failed on the 4th Fe- 
bruary 1774. 

On the gth February, Mr Wilſon applied to 
an inſurance- office in Glaſgow for a policy on 
this adventure; and having obſerved, that theſe 
coaſting Carron veſſels ſometimes touched at dif- 


ferent ports in their voyage, he conceived his 


order in the following words : ** Pleaſe inſure 
for my account, per the Kingſton, George Fin- 
« lay maſter, from Carron to Hull, with liberty 
to call as .uſual, fourteen hogſheads tobacco, 
«at L. 38, 108. per hogſhead, value in all 
*1.539.” He did not reſtrict the broker to any 
premium, 7 | | | 
The broker ſhewed this order to Coulter, a ju- 
dicious and experienced underwriter, who re- 
fuſed to ſign it, with the general clauſe of cal- 
ing as uſual, and defired an explanation. The 
broker, to remove this objection, obſerved, that 
he ſuppoſed theſe veſſels uſually called at Leith; 
upon which Mr Coulter agreed to fign the po- 
licy, if filled up, © with liberty to call at the 
port of Leith.” The broker accordingly, 
M m m without 
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without conſulting the owner of the goods 


filled up the policy, © with liberty t@ call at the 
* port of Leith; upon which it was under 


written by Mr Coulter. It was afterwards ſub- 
ſcribed by other underwriters, without know. 
ing theſe circumſtances. The merchant, how. 
ever, gat no account. of this alteration of his 
order, till fome days after the inſurance was 
made, and a loſs incurred. The ſhip failed 
from Carron, did not call at Leith, but, by di- 

rection of the owners, went into Mori/on*s Haven, 
a port about fix miles beyond Leith, where ſhe 
ſtaid four days, and tapk in goods. She after. 
wards returned from Moriſon't Haven into the 
direct courle of her voyage; and was on the 
roth February totally loſt off Holy Mand. 

The affured ſhipper of goods ſued the under- 
writers, the owners of fhip, and the inlv- 
rance-brokers, before the Court of Admiralty 
in Scotland. 

In the queſtion between the aſſured and un- 
derwriters, the Judge-admiral “ having con- 
« ſidered the whole circumſtances of the caſe, 
and, in particular, that it is not alleged by the 
e defenders, that the purſuers were in the know- 
« ledge of the ſhip being intended to put p_ 
„ riſon's Haven, repels the defences, Sc.“ 
afterwards allowed a proof, which, however, te 
underwriters declined to adduce ; and he pro- 
nounced the following judgment: Finds, that 


66 in 
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jn all caſes of infurance of goods on ſhip- 
« board, (belonging to others than the owners, 
* and maſter of the ſhip,) it is a general rule in 
« law and practice, that the mſurance ſhall be 
« effeQual, although the loſs may have happen- 
« ed in a deviation from the courſe of the voy- 
« age, upon which inſurance is made, the in- 
« ſured not knowing of, nor conſenting to ſuch de- 
« viation ; and finds, that at the making of in- 
« ſurance upon fuch goods on ſhipboard, it may 
« be agreed between the parties, that, in the 
« event of a deviation not allowed of in the po- 
«4 licy, the inſurance ſhall then ceaſe and ter- 
« minate, and not be further effeQual for the 
remaining part of the voyage; but finds, that, 
in the preſent caſe, there are not facts ſuffici- 
ent to infer, that it was agreed the inſurance 
* was to terminate, and be no further effectual, 
in caſe of a deviation for the remaining part 
of the voyage; and further, having conſidered 
that the ſhip the King/ton, after going into Mo- 
riſon's Haven, and failing from thence, did at- 
« tain to, and was in the direct courſe of the 
voyage from Carron Wharf to Hull, where ſhe 
* was wrecked ; finds, upon the whole, that the 
« defenders are liable, Sc.“ 

The cauſe was brought by ſuſpenſion before 
the Court of Seffion ; and Lord ALva reported 
it to the whole Lords, when one of the grounds 
of the Judge-admiral's decifion, that the devia- 

tion 
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tion had been without the knowledge of the aſſured, | 


was entirely given up. 

For the underwriters, it was argued, That this 
was an intentional deviation from the courſe of 
the voyage inſured, which muſt vacate the poli- 
cy; Pelly v. R. Exch. A. Co. ; Macnair againſt 
Grahame and Coulter ; Coke contra Townſon ; Saliſ- 
bury contra Toumſon.— The riſk has been increa- 
ſed; for Moriſon's Haven is a more dangerous 
port than Leith ;—calling there implied a dif. 
ferent cargo, and perhaps greater delay in load- 
ing. But it is immaterial what was the hazard 
of calling at Morifon's Hayen ; it was not the 
preciſe adventure undertaken. If the ſhip had 
refrained from calling at Moriſon's Haven, it is 
a queſtion whether ſhe would have met with the 
ſtorm. In this caſe, to touch at Moriſon's Ha- 
ven, or any other port but Leith, was even par- 
ticularly provided againſt ; for Coulter refuſed to 
ſign, with a general liberty of calling; and the 
inſertion of Lezth, in particular, implies an ex- 
clufion of every other port. 


The aſſured argued, that a policy ought to 


meet with an equitable conſtruction in their fa- 
vour ; and therefore a deviation ought not to 
vacate the policy, when it appeared to have been 
productive of no prejudice to the underwriter. 
In this caſe, the variation was rather nominal 
than real; Moriſon's Haven was ſo near, it 
could ſcarcely be ſaid to be out of the courſe 


inſured. And no advantage was taken of the 
; underwriter; 
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underwriter; for the riſk was not increaſed, the 
uſual premium of a voyage from Carron to Hull 
being the ſame, whether they had liberty to touch 
at Moriſon's Haven or not. And no loſs did in 
fat ariſe to the inſurers from the ſuppoſed devia- 
tion, as the veſſel had returned to, and was loſt in 
the courſe of the voyage inſured, When this is 
the caſe, it has been decided, that a deviation ſhall 
not vacate the policy ; Kinloch and Hog v. Bogle 
and Scot, Neither can the inſurers found upon 
the argument, that the loſs may have happened 
in conſequence of the delay at Moriſon's Haven; 
for the veſſel was allowed to call at Leith, with- 
out any limitation of time in ſtaying there ; the 
riſk of the voyage being prolonged, by calling 
at a port in the courſe of it, was clearly under- 
taken by the inſurers ; and it made no difference 
of hazard, whether that port was Leith or Mori- 
ſen' Haven. 

Beſides, the underwriters were guilty of fault, 
and improper conduct, in perſuading the broker 
to vary from what they knew to be his inſtruc- 
tions ; particularly after they knew that the ſhip 
had ſailed, and her deſtination conſequently was 
irrevocable. An inſurance-broker is the agent 
of the underwriter, and under his influence. 
The opinions of a great number of merchants 
and inſurers at London and Leith were offered 
in favour of the aſſured. 

Obſerved on the Bench.—“ No prejudice in- 
* curred by going into Moriſon's Haven.—Dan- 

| | ** gerous 
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« perous and inconvenient to merchandiſe, wert 
* an interpretation ſo literal to be adopted. 
*The going into Moriſon's Haven not fo im. 
portant as to conſtitute a different voyage (u 
had been the caſe in Steven againſt Douglas ),—. 
« Improper behaviour of the inſurers, particu. 
« larly after they knew the veſſel had failed, 
The Judge-admiral's decree, however, goes on 
« a wrong ground.“ 

The Court, by a great majority, © Having 
% confidered the whole circumſtances of the 
i caſe, repelled the defences,” &c. *. 

In a reclaiming petition, the underwriter 
ſtrongly urged, —That although a policy ought 
to meet with a fair conſtruction, according to 
the meaning of parties, yet the inſtrument is the 
medium by which that intention muſt be judged 
of. It is immaterial what is the real riſk at- 
tending the deviation; whether greater, equal 
to, or even leſs, than that of the voyage inſured; 
it muſt be the /ame individual riſk; for other- 
wiſe it may be greater in the inſurer's opinion. 
Beſides, the ſituation of parties calls for a ſtrict 
adherence upon the part of the aſſured. There 
can be no difference between a great and a 
ſmall deviation; this admits of no rule, and 
would involve inſurance in total uncertainty. 
It is a miftake that a deviation cannot vacate 
the policy, unleſs the loſs happen in the courſe 
of it. The contrary has been we Fox v. 

Black. 


Lords Has and Moxgoppo of a contrary 3 — 
Lord Kauxs doubtful, 
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Black. —Kinloch v. Bogle is not applicable. The 
inſurance is void from the moment of the devia- 
tion, and cannot revive without a new bargain. 

Neither is there any room for blame upon the 
inſurers, becauſe they refuſed to ſign the policy, 
as it was firſt drawn out, agreeably to the bro- 
ker's inſtructions. The broker is not the agent 
of the underwriter, but of the affured, to whom 
he muſt be reſponſible, if he departs from his 
order; and he muſt judge for himſelf how far 
he can do this with propriety. There is no col- 
luſion alleged in the preſent caſe. It is un- 
reaſonable to find fault with any man for refu- 
ſing to fign a contract, until the conditions of it 
are rendered agreeable to his own inclination. 

Upon adviſing this petition, with anſwers, the 
Court, by a great majority, adbered *; March 7. 
17764. 

The underwriters appealed ; and the Houſe of 
Peers * ordered and adjudged, that the interlo- 
«* cutors complained of be reverſed; and it is 
declared, that the reſpondents are entitled to 
« a return of the premiums paid by them to the 
* appellants.” 25th Nov. 1776. 

The affured's claim againſt the ſhip-owners 
and the inſurance-broker, was ſubmitted to ar- 
bitrators, who found the broker liable. 

SECT. 


Lords Kauxs, Moxgoppo, Haruxs, alter. Lord Kunz 
doubtful. | | 


+ From the materials of the late Mr Profeſſor Wallace, 
collected in order to a report of the caſe. 


? 


468 InsuRance ConTrACT, HOW DISSOLVED, 


Sec. 2. Efect of the Aſſured falling ſhort of the 
expreſs Conditions of the Policy, or of Non. per. 
_ formance. | | 


1. The principles formerly mentioned, with 
regard to the effect of a variation from the terms 
of a policy, may be applied with. ſtill greater 
force, or rather, their application is more ob- 
vious, in caſes of non-performance ; the latter be- 

a departure from an expreſs, the former 
from an implied obligation only. 

If the aſſured is not at liberty to touch at any 
port that is not preciſely pointed out if he can 
execute no meaſure, with regard to which the 
policy is ſilent ; much leſs can he be permitted 
to violate the expreſs proviſions of the agreement. 
That neither party ſhall aſſume a latitude of in- 
terpretation, is conſiſtent with expediency 1n 
matters of inſurance : That they ſhall adhere to 
the declared conditions of the policy, is agree- 
able to thoſe rules which govern the explana- 
tion of ordinary contracts. 

2. Since a ſtrict adherence to the terms of an 


inſurance-policy, is incumbent upon parties, it 


becomes of importance to fix, with preciſion, 
what it a part of the policy, and what ig not. 
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In the communications that take place with re- 
gard to the ſubject of the bargain, to aſcertain 
what expreſſions and clauſes are to be conſider- 
ed as eſſential conditions of it, and call for an 
implicit obſervance, 

There may be various communications be- 
tween the aſſured and the underwriter, which 
are not to be conſidered in that light. It is 
proper, and perhaps requiſite, that the aſſured 
ſhould make a full diſcovery of his intelligence, 
with regard to the nature of the ſubject, and the 
extent of the riſk. He may explain his intentions 
and views in the adventure; he may diſcover 
his belief and opinions, his wiſhes and expecta- 
tions, his hopes and apprehenſions with regard 
toit. By ſo doing, he may intend to give the 
inſurer every opportunity of forming a fair and 
complete eſtimate of the peril he undertakes ; 
but without propoſing to preclude himſelf from 
ſuch variations in his ſyſtem of conduct, as cir- 
cumſtances may render neceſſary, or to produce 
a reliance upon the literal terms of the informa- 
tion he communicates, Such repreſentations of 
fact, intended merely to communicate informa- 
tion concerning his views, are carefully to be 
diſtinguiſhed from warranties, or eſſential condi- 
tions of the contract. 

In treating, upon a former occaſion, of the ef- 
fects of fraud and error, an opportunity was ta- 
ken to conſider how far the aſſured is reſpon- 
lible for the truth and accuracy of thoſe repre- 

Nnn ſentations 
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ſentationt of facts. He myſt not, it was obſer. 
ved, miſlead the underwriter by intelligence that 
is falſe, or that is mazerially erronequs. What is 
held to be a material error in a repre/entation of 
facts, was likewiſe illuſtrated by deciſions in ſe- 
veral different caſes. | 

In diſtinguiſhing a repreſentation, or what is 

intended merely as a piece of collateral intelli. 
gence, from a warranty which muſt he ſtrictiy 
adhered to, as a condition of the contract, the 
chief object mult be to find a preciſe and accu- 
rate rule. The rule laid down by Lord Maxs- 
FIELD, and by the practice of England, is pre. 
ciſe, accurate, and ſimple. Whatever is writ- 
* ten on the ſame paper with the policy, is 2 
te warranty.” This holds even as to clauſes up- 
on the back or margin of the policy. 

On the other hand, every verbal communica- 
tion, and every clauſe engroſſed ypon a ſeparate 
paper, is held to be a mere extraneous repreſen- 
tation. A ſeparate writing does not form 2 
warranty, although it ſhould. have been ſhown 
to the underwriters at-the time of ſigning ; nay, 
even thaugh it ſhould. have been ralled up in the 
policy, or wafered to it. 

The deciſions, to be quoted upon this head, 

will likewiſe ſerve to illuſtrate with what puncti- 
tious ſtrictneſs an expreſs warranty muſt be com- 
plied with, 


PawsoN 
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Pawsown v. Ewxx. 

Pawſon v. Euer, Pawſon v. Snell, and Pawſon 
v. Watſon, which were all actions on the ſame po- 
licy, were argued on a motion for a new trial, 
in the Court of King's Bench. The caſe was this : 

The broker who. made the inſurance, ſhewed 
to ſome of the underwriters a paper detached 
from the policy, containing inſtructions relative 
to the force with which the ſhip was to ſail, viz, 
« 12. guns, and 20 men.” There were no guns 
or men on board when the policy was ſubſcribed. 
Mr Thornton, the firſt underwriter on the policy, 
had ſeen the paper (and he had paid.) Watſon 
and Snell had not ſeen it; Euer, who had ſub- 
ſcribed after them, had; but they all under- 
wrote at the ſame premium, for ſuch a veſlel as 
that in queſtion, when failing without force. 

The ſhip actually ſailed with only 10 guns, 
(four pounders,) and fix ſwivels ; and with only 
16 men, and ſeven boys, beſides paſſengers. It 
was proved, that boys are entered on the ſhip's 
books, and conſidered on ſhipboard as men; and 
that 10 guns and 16 ſwivels are of greater force 
than 12 guns. That, upon the whole, the ſhip 
was of more force than ſhe would have been, if 
the written inſtructions had been ſpecially adhe- 
red to, 

There were verdicts for the plaintiffs ; but, on 
the motion for a new trial in one of the cauſes, 
which was to determine the reſt, it was contend- 


ed, on the part of the defendant, —That the in- 
ſtructions 
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ſtructions ſhewn to the firſt underwriter, (upon 
whom in general all the others rely,) being in 
writing, were to be conſidered as a warranty, 
which muſt be ſtrictly complied with; and that 
it had not been complied with in this caſe. The 
counſel for the plaintiff, on the contrary, main- 
tained, in the firft place, that the written paper 
being ſeparate from the policy, was only a repre. 
ſentation, and that it was ſufficient to comply with 
it in ſubſtance, or to do what was equally bene. 
ficial to the underwriters. But, in the ſecond 
place, that the terms had been ſtrictly complied 
with; for that ſwivels were a ſpecies of guns, and 
boys; 1 in the maritime ſenſe, were reckoned men, 
or ſeamen, as oppoſed to paſſengers. 

Lord MansFitLD ſaid, —There is no diſtinc- 
tion better known than that between a warranty 
or condition, which makes part of a written po- 
licy, and a repreſentation of the caſe, Where 
it is a part of the written policy, it muſt be per- 
formed ; as if there be a warranty of convoy, 
there muſt be a convoy; (nothing tantamount 
will do, or anſwer the purpoſe ;) it muſt be ſtrict- 
ly performed, as being part of the agreement; 
for there, it might be ſaid, the party would not 
have inſured without convoy. But, as by the 
law of merchants, all dealing muſt be fair and 
honeſt, fraud infects and vitiates every mercan- 
tile contract; therefore, if there is fraud in a re- 
preſentation, it will void the policy, as a fraud, 


but not as a part of the agreement. If, in a life 
policy, 
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policy, a man warrants another to be in good 
health, when he knows, at the ſame time, he is 
ill of a fever, that will not void the policy ; be- 
cauſe, by the warranty, he takes the riſk upon 
himſelf, But, if there is no warranty, and he 
ſays ! the man is in good health,” when, in 
fact, he knows him to be ill, it is falſe. So it is, 
if he does not know whether he is well or ill; 
for it is equally falſe to undertake to ſay chat 
which he knows nothing at all of, as to ſay a 
thing is true, which he knows is not true. But 
if he only ſays, he believes the man to be in 
« good health,“ knowing nothing about it, nor 
having any reaſon to believe the contrary, there, 
though the perſon is not in good health, it will 
not void the policy ; becauſe the underwriter 
then takes the riſk upon himſelf. . 
It is not the uſage to conſider inſtruftions as 
2 part of the policy; and it does not appear, that, 
in this caſe, the underwriters had conſidered the 
circumſtance of the veſſel having twelve guns and 
twenty men, as a condition they wiſhed ſtrictly 
adhered to ; otherwiſe, why did they not take care 
to have that put into the body of the contract. Be- 
ſides, the different inſurers, thoſe who knew this 
circumſtance, and thoſe who did not, had all un- 
derwritten at the ſame premium. It was clear- 
ly only a repreſentation of the fact, that the veſſel 
was a ſhip of force; and, ſo far as ſeemed mate- 
rial, the information which it was intended to 
convey, 
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convey, appeared to have been well founded. 
The rule difcharged. 

Afterwards, a Counſel having aſked, at the're 
queſt of the underwriters, whether it was the opi. 
nion of the Court, that, to make written in. 
« ſtru&tions valid and binding as a warfanty, 
they muſt be inſerted in the policy? Lord 
MansFisLD anſwered, That it undoubtedly 
« Oe AO e May 16. 1778. B. R. 


Bran againſt STUPART. 


The plaintiff infured a ſhip, called the Mar. 
tha, at and from London to New: York,” the 
voyage to commence from a day ſpecified; and 
on the margin of the policy were written theſe 
words, Eipht nine-pounders, with cloſe quar- 
« ters, 6 fix-pounders on her upper decks, 30 fa - 
* men, befides paſſengers.” The ſhip was taken 
by an American privateer. 

In an action upon the policy, the defence ſet up 
was, that there were not 30 /eamen on board the 
ſhip ; and, in fact, it appeared upon the evidence, 
that, to make up that number, the plaintiff 
reckoned the ſteward, cook, ſurgeon, ſome boys 
and apprentices, and ſome perſons deſcribed as 
men learning to be ſeamen; and that only 26 
perſons had ſigned the ſhip's articles. It alſo 
appeared, that there were ſeven or eight paſſen- 
gers on board. 

It ſcarcely ſeemed to be diſputed, that this 
clauſe being written on the ſame paper with the 

policy , 
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policy, was a warranty, and not a repreſentation ; 
and therefore required to be ſtrictly complied 
with; and Lord MANSTIEI D delivered his opi- 


nion to that purpoſe *. 
A ſpecial jury found a verdict for the plain- 


tiff; and the defendant having obtained a rule 


to ſhew cauſe, why there ſhould not be a new 
trial, - upon argument before Lord MansrFitLD, 
the rule was diſcharged. Douglas? Reports, 
13th November 1778. 

In a note to the deciſion Bean againſt Stupart, 
in Douglas“ Reports, the * caſes are 
ſtated. 

At the ſittings at Guildhall, after N 19. Geo. 
III. in a cauſe of Kenyon and ASHTON v. BxR- 
ruox, the following words were written tranſ- 
verſely, on the margin of the policy, In port 
4 20th of July 1776.” The ſhip was proved to 
have failed the 18th of July; and Lord Mans- 


FIELD, held that this was clearly a warranty; 


and though the difference of two days might 


not make any material difference in the riſk, yet 
as 


* Witneſſes were examined to explain what is generally 
underſtood by the word /camen ; and it was eſtabliſhed, that, 
at the Cuſtomhouſe and Greenwich hoſpital, boys are inclu- 
ded in that word. Lord MaxsrIiEL D obſerved, that, in the 


preſent caſe, the term ſeamen ſeemed to be oppoſed to p 


ſengers, and not to boys and landmen ; and, in that ſenſe, 
the word ſeemed to include boys as well as men. There was. 
another point, ſufficiently clear, decided in this caſe, —That 
in the circumſtances, the aſſured was entitled to abandon. 
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as the condition had not been complied with, 
the underwriter was-not liable. 

« But, Imo, Though a written paper be wrap! 
up in the policy, when it is brought to the un. 
derwriters to ſubſcribe, and ſhown to them at 
that time ; or, 2do, Even though it be wafered 
ta the policy, at the time of ſubſcribing, till it 
is not in either caſe, a warranty, or to be con- 
fidered as a part of the policy itſelf, but only as 
a repreſentation.” 

The firſt of theſe points occurred in a cauſe 
of Paus0N v. BARNEVELT, tried before Lord 
MANSFIELD at Guildhall, at the fittings in Tri- 
nity term 18. Geo. III. where the policy was the 
ſame as in the caſe Pawſon v. Euer. The coun- 
ſel for the defendant offered to produce witneſſes 
to prove that a written memorandum incloſed, 
was always conſidered as a part of the policy. 
But his Lordſhip ſaid it was a mere queſtion of 
law, and would not hear the evidence ; but de- 
cided that a written paper did not become a 
ſtrit warranty, by being folded up in the po- 
licy.“ | 

„The ſecond occurred in BIZER v. FLETCHER, 
tried at Guildhall after E. 19. Geo. III. where 
it appeared that at the time when the inſurers 
underwrote the policy, a ſlip of paper was wafer- 
ed to it, deſcribing the ſtate of the ſhip as to re- 
pairs and ſtrength, and alſo mentioning ſeveral 
particulars of her intended voyage; which par- 


ticulars, in the event, had not been complied 
with 


| Now-PERFORMANCE OF-WARRANTIES: 477 


with, Lord MAnsF1zzD ruled that this was on- 


ly a repreſentation ; and if the jury ſhould 
think there was no fraud intended; and that 
the variance between the intended voyage, as 
deſcribed in the flip of paper, and the actual 
voyage, as performed, did not tend to inereaſe 
the riſk to the underwriters, he directed them 
to find for the plaintiff, who accordingly had a 
verdict.“ 


3. Of the An conditions ſtipulated by 
the underwriter, ſome are intended to diminiſh, 
or remove, the war riſk, or peril of capture. 
Such are the warranties . that the ſhip ſhall have 
convoy ;—that ſhe ſhall have convoy and arrive; 
that ſhe ſhall be a neutral ſhip ;—or a flag of 
truce. Others are calculated to avoid the ea riſk 
in particular fituations ; ſuch is the condition 
that the veſſel ſhall /ail before a day certain. 

Theſe warranties are expreſſed in two dif- 
ferent ways. Sometimes in the form of an ab- 
ſolute condition, without which, there ſhall be 
no inſurance. At other times, they are optional 
to the aſſured ; and are introduced not as a cir- 
cumſtance eſſential to the bargain, but which 
ſhall have the effect to alter the terms of it, by 
producing a return of premium, if the condition 
be not fulfilled. Theſe two modes of introdu- 
cing a condition have the ſame effect with regard 
to the view now under conſideration. It ſeems 
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proper, however, to explain ſeparately the differ- 
_ ent warranties above mentioned, before examin. 
ing thoſe general points in which they all agree. 
4. The moſt important warranties that occur, 
are thoſe intended to ſecure underwriters, in 
time of war, againſt the extraordinary riſk of 
capture by the enemy. In time of war, the pe- 
ril of capture becomes infinitely greater to mer- 
chantmen than any other danger whatever; 
and the premium upon inſurance riſes accord- 
ingly. It obtains the name of the long premium, 
in oppoſition to the Hort or peace premium. Of 
theſe warranties the moſt common and the moſt 
important is a warranty of convoy. 
'By a convoy is underſtood a force conſiſting of 
one or more armed ſhips in hoſtility with the 
enemies of the veſſel inſured. 
They muſt likewiſe be commiſſioned by the 
public to undertake her defence. It is not ſatiſ- 
fying a clauſe of convoy, that a merchant-man 
accidentally fails in company with a man of 
war, and is protected by keeping her company. 
The armed "ſhip muſt be inſtructed by Govern- 
ment to act for the ſpecial ſecurity of the veſſel 
inſured. 

Thus, in the caſe Hubbert v. Pigow, (to be 
afterwards ſtated) the Arundel, the veſſel inſured, 
failed in company with the Glorieux man of 
war. It was found that the Glorieux was not 
one of the convoy appointed by Government, 


and therefore that the aſſured had not fulfilled 
| pp 
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# % . , 


the condition. Afterwards, in a ſubſequent 
queſtion. upon the ſame. caſe, Habbert uv. Bain- 
bridge, upon new evidence. being produced, it 
appeared that the Glorieux actually was a part 
of the convoy, and a verdict was found for the 
aſſured. 


HuBBERT againſ} NEzwNHAM.” 


The Withywood' was inſured. © at and from 
Jamaica to London, warranted to depart with 
«convoy for the voyage.” She ſailed from Salt. 
river on the 27th July; and arrived at Blue- 
fields on the 29th. Admiral Graves, with the 
convoy, had left Bluefields on the 26th, four 
days before the uſual time: But the Withywood 
there fell in with the Endymion, a 44 gun-ſhip, 
which had been ſent by Lord Rodney to aſſiſt 
Admiral Graves, but had never joined or re- 
ceived orders from the latter, The Endymion ap- 
peared to lie to for the Withywood, but they ne- 
ver ſpoke together. When the Withywood came 
up ſhe failed; and was generally in ſight till 
the 7th Auguſt, when the fleet was ſeen. And 
on the gth the Endymion, having received orders, 
towed the Withywood into the fleet. 

The Withywood having foundered in the great 
hurricane off Newfoundland, Lord MANSFIELD 
held that the Endymion was not convoy, and the 
underwriters not liable, Verdict for the defend- 
ant.—1783.—Ms8. 


The 


= 2. =. 


= + S£4.4 2 8 . 
* . ö 
8 2 * 27. 


4 * » 
. 
— — a 


_ * X - 
4 b 
* 992 * 4 2 7 4 
— = ——_ — WV 
=== = -_ —- — 


* r 

- x ———ů— 2 1 5 

1 — OOO 
# 


— - — * 


= 


EV * 1 * " " - 
4 * - . Vn 2 - 2 
* * — — — — 
- = 4% * — Ow 2 2 = B 2 * — _— : = 3 * 1 _ - * ? g . * 33 2 - ng 2 
REES ͤ W . Er III Cond A AS | — 2 
= 222 —_ - — * 8 R W * SS Sb. — - - — = — o 
. - — * . - - — * *, 7 p * & 1 S- ov Py 
- p T ; * 4 + . * A * . : £ 
— « * x — - = 
l n - \ » — "I = ©... — * 
: . — — . N = I 1 of * v 
N = * ny 'S4 - * 8 — 
8 — - © —— — * - mY —— Pl — ” _ = 


W 2 — N | 7 
— . © -* » py — —— . 1 _ 
AE z ; , \ Rx p | | — 

Wy = ig 1 . * Y-- * wa \ * _ 4 2 * 


i.” 33 
= * g 
— — 44x 


= a $7 2 


7 
*% 


- 
2 
— 


| 


2 


: £8 


2 — 


480 - Insvrancs ConTRACT, HOW DISSOLVED, 


The object of ſtipulating for convoy, muſt, 
undoubtedly, be to obtain a ſecurity againſt the 
war-riſk, during the whole voyage; and the 
preſumption is, that when no particular part of 
the adventure is mentioned, the whole is intend- 
ed. Were a partial convoy ſufficient, the clauſe 
of convoy would become perfectly eluſory : It 
would be impoſſible to fix a line, at which it 
could be ſaid the condition had been fulfilled ; 
and the aſſured might confine his performance 
to ſo ſmall a part of the voyage as would totally 
deſtroy the ſecurity intended. To fail with con- 
voy, therefore, and every other ſtipulation for 
convoy, means convoy for the whole voyage, un- 
leſs the contrary be expreſsly provided. 

« Warranted to depart with convoy,” has 
been reſolved to import, by the uſage of mer- 
chants, a continuance with that convoy as long 
as may be. Lucas, 287. | 


Li1LLy and others againſt EWER, 


A policy was made on the Parker galley, © at 
* and from Venice to the Currant lands, and at 
* and from thence to London,” at a premium of 
five guineas per cent. to return L. 2 per cent. if 
& the ſhip ſailed with convoy from Gibraltar, and 
„ arrived.” The ſhip touched at Gibraltar on 
her way home, and failed from thence under 
convoy of the Zephyr ſloop of war, but the con- 
' voy was deſtined only to go to a certain latitude, 
about as far as Cape Finiſterre ; and accordingly 

the 
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the ſhip and convoy ſeparated, and the ſhip ar- 
rived ſafe at London. 'The only queſtion in the 
cauſe was, Whether, by the terms of the policy, 


the condition for the return of premium was, a 
departure from Gibraltar, with ſuch convoy as 
could be met with, for whatever part of the voyage 
that might happen to be, or, a departure with 
convoy for the voyage. In an action at the in- 
ſtance of the aſſured, againſt an underwriter, for 
return of premium, which came to be tried at 
Guildhall, before Lord MansFitLD, and a com- 
mon jury, a verdict having been found for the 
plaintiff, a rule was obtained to ſhew cauſe why 
there ſhould not be a new trial. 

The evidence adduced in the cauſe, princi- 
pally related to the uſage with regard to the in- 
terpretation put by merchants upon the expreſ- 
fion, ſailing with convoy. The plaintiff produced 
a reſpectable merchant, who underſtood, that 
ſailing with convoy, had a diſtin technical mean- 
ing from ſailing with convoy for the voyage. The 
captain proved, that, at the time when he left 
Gibraltar, no other convoy was to be had. Con- 
trary evidence was produced of the uſage, in fa- 
vour of the defendant ; and it was obſerved, that 
the natural import of the words ſupported his 
plea, Even if the words were doubtful, they 
ought to be conſtrued againſt the aſſured who 
made uſe of them. It was alſo ſaid, that when 
partial convoy was meant, it had of late been a 
frequent practice, eſpecially in voyages to the Le- 

vant, 
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vant, to ſpecify hom fur the convoy was ta come; 
as cunday to the Cape, convoy. to Liſſonꝰ Ec. 


Lord Maxs rip, from the words had been 
ſtrongly of opinion, that the policy meant a de-. 
parture with canvoy: for the voyage. The par- 
ties could! not mean a departure with convoy, 
which might be defigned to ſeparate from the 
ſnip in a minute or two; though, when convoy 

for the whole of a voyage is clearly intended, an 
unforeſeen ſeparation is an accident to which 
the underwriter is liable. His opinion had been 
influenced by the proof of uſage upon the part 
of the plaintiff ; however, he had learnt: that 
people in the city were diflatisfied with the ver- 
dict, and think the evidence of the plaintiff's 
witneſſes was founded on a miſtake. Critical 
niceties ought not to be encouraged in commer- 
cial concerns; and wherever additional words are 
rendered neceffary, doubts and criticiſms are 
multiplied. —The rule made abſolute. Verdict 

for the defendant. Douglas*s Reports, 6th Fe- 
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bruary $779. . Wo 
A variety of phraſes have been. made uſe of v 
in the expreſſion of this warranty; ſuch as, war- te 
e ranted with convoy; © to ſail with convoy; ut 
* to depart with convoy; to join convoy.” re 
With regard to all theſe, the general obſerva- pr 

tion ſeems applicable, that the intention of the 
clauſe is, to be protected during the whole voy- to 
ru 


age; and the underwriters are not to be cut out 
of 
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of their complete ſecurity by the difference of a 
word. It ſeems to be ſettled, that to fail with 
convoy, to depart with convoy, and warranted 
- with convoy, mean the ſame thing, In the caſe 
of inſurance on the ſhip Commerce ¶ Dunmore 
againſt Allan, ) lately decided by the Court of 
Seſſion, in which the veſſel was inſured, ©* war- 
« ranted'with-convoy,” there was produced evi- 
dence, that this conſtruction was - agreeable to 
the uſage of merchants in Scotland; and the 
Court of Seſſion were unanimouſly of opinion, 
that ĩt was neceſſary for the iſhip/Gommerce, not 
only to meet convoy, but to ſail with convoy 
from the port of rendezvous. 

In the caſe Manning v. Giſt, at Guildhall, (to 
be afterwards ſtated), there were two policies 
on the ſame ſhip. In the one, ſhe was warrant- 
ed with convoy for the voyage ; in the other, "ſhe 
was warranted to depart with convey. The 
Court thought the warranties were ſubſtantially 
the ſame, and took the cauſes both together. 

With regard to the expreſſion of joining con- 
voy, unleſs it is mentioned at hat part of the 
voyage the junction is to happen, the ſame in- 
terpretation ought to be put upon it; and the 
underwriter ought not to be miſled by the diffe- 
rence of a word. To join convoy, muſt be inter- 
preted at the port of rendezvous. 

Although, however, in general, by convoy, is 
to be underſtood convoy for the voyage, yet this 
rule admits of certain exceptions. 
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It was formerly obſerved, that both the afſu. 
red and underwriters,'muſt be ſuppoſed to know, 


and to approve, of the uſual and cuſtomary pro- 
cedure in the courſe of any adventure inſured. 
_ « Unicuique in arte ſua. credendum;“ the u- 
ſages of merchants, and ſeafaring people, there- 
fore, in relation to a ſea-voyage, muſt be for the 
ad vantage of all concerned, and muſt be con- 
ſidered as receiving the tacit conſent of parties. 
Thus it was formerly mentioned, that a veſſel 
might, without vacating her inſurance, vary 
from the direct or neareſt courſe, providing ſuch 
variation was agreeable to uniform hractice. 
Upon fimilar principles, although, in gene- 
ral, a clauſe of convoy implies convoy for the 
_ whole voyage, from the port of loading, to that 
of diſcharge ; yet, where a certain regular con- 
voy is cuſtomary for the protection of that trade 
in which the ſhip inſured is engaged, both par- 
ties muſt obviouſly have contracted with a view 
to. that particular convey, and no other. If 
therefore it is the practice for ſuch convoy to 
attend the merchant-man during a part of her 
voyage only, that partial attendance will be ſuf- 
ficient to implement the condition of the con- 
tract. Both parties are ſuppoſed to know the 
ceircumſtances of the trade they inſure; and nei- 
ther can the aſſured be ſuppoſed to promiſe, nor 
the underwriter to expect, any other —_ 
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than what general practice, in the courſe of that 
trade, has pointed out. 

If therefore the cuſtomary convoy is not ſta- 
tioned at the port of loading, it will be neceſſa- 
ry for the veſſel inſured to go in queſt of her 
conſort, at the place of rendezvous. Thus, in 
inſurances from London, the convoy is often not 
to be obtained from the Thames, but at the 
Downs, or even at a more diſtant port along the 
coaſt. In inſurance from Jamaica, the convoy 
is uſually ſtationed at Bluefield's bay. In theſe 
eaſes, the warranty is fulfilled, if the merchant- 
man joins convoy at the Downs, Bluefields, or 
any other port of rendezvous. 

In the ſame manner, no doubt, when it 1s 
cuſtomary for the convoy to ſeparate before arri- 
val at the port of diſcharge, ſuch ſeparation, at 
the accuſtomed point, is not a failure of the war- 
ranty. Sometimes a proviſion for this purpoſe, 
is made by an expreſs clauſe, that the veſſel ſhall 
join convoy at the rendezvous.” But it ſeems 
to follow from the reaſon of the thing, without 
any ſtipulation whatever. 

It is an obvious conſequence from theſe rea- 
ſonings, that a veſſel, while ſhe fails in queſt of 
the convoy, to the port of rendezyous, is, in the 
mean time, under the ſecurity of the inſurance. 
If the end is undertaken, the means muſt be un- 
dertaken by which that end is to be accompliſh- 
ed. And if ſhe be taken or wrecked, before ſhe 
arrive at the rendezvous, the underwriter muſt 

Ppp be 
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be liable, In the ſame manner, ſhe is covered 


by the inſurance, after the convoy leaves her, 
from the u/ual point of ſoparazion, till wo arrives 
at her part of diſcharge; / 

It likewiſe naturally follows, that n a 
veſſel goes out of her direct or neareft courſe, in 
queſt of the u/ual convoy, at the place of rendeꝛ- 
vous, ſuch procedure does not imply a deviation; 
becauſe an agreement of convoy implies the al. 
ſent of parties ta eyery means that is cuſtomary, 
in order to carry that agreement into effec, and 

to obtain the convoy ſtipulated. 


LETHVUILIxR's Caſe.— The defendant, at Lon- 
don, inſured a ſhip from thence to the Eaſt In- 
dies, warranted to depart with convoy. In an ac- 
tion on the policy, the plaintiff ſhews, that the 
| ſhip went from London to the Downs, and from 
thence with convoy, and was loſt '—After a fri- 

volous plea and demurrer, the caſe ſtood upon 
the declaration, to which it was objected, that 
there was a departure without convoy; et per 
cur. the clauſe, ** warranted to depart with con- 
„ voy,” muſt be conſtrued according to the 
wage among merchants; i. e. from ſuch place 
where convoys are to be had, as the Downs, Ce. 
HoLrT, C. J. contra, we take notice of the laws 
of merchants that are general, not of thoſe that 
are particular uſages ; it is no part of the law of 
merchants to take convoy in the Downs, 2. Sal- 
keld, 443. Mich. 4. W. and M. in B. R. 
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Boxp v. . FRO 


4 policy was to inſure the Muliam Galley in a 
voyage from Bremen to London, warranted with 
convoy. She ſailed under convoy of a Dutch 
man of war, to the Elbe, where they were join- 
ed by two other Dutch men of war, and ſeveral 
Dutch merchant ſhips; whence they failed to 
the Texel, where they bund a ſquadron of Eng- 
liſh men of war, and an Admiral. After a ſtay 
of nine weeks, they ſet out from the Texel, and 
the Galley was feparated in a ſtorm, and taken 


by a French pri vateer, retaken by a Dutch pri- 


vateer, and paid L. 90 ſalvage. It was ruled by 
HoLr, C. J. that the voyage ought to be accor- 
ding to uſage ; and that their going to the Elbe, 
though in. fact out of the way, was no deviation; 
for till the year 1504, there was no convoy for 
ſkips directly from Bremen to London; and the 
plaintiff had a verdict. 3. Seit 445. Feb. 14. 


1704. 


Gordon 4. MoRLex, and CAMPBELL b. Botk- 
nu. 

On an inſurance from London to Gibraltar, 
warranted to depart with convoy, it appeared there 
was a convoy appointed for that trade to Spit- 
head; and the ſhip Ranger having tried for 
convoy in the Downs, proceeded for Spithead, 
and was taken in her way thither. The in- 
ſurers inſiſted, that this being in time of a 
French war, the ſhip- ſhould not have ventured 


through the Channel, but have waited in the 


Downs 
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Downs for an occaſional conyoy ; and many 
merchants and office-keepers were examined to 
that purpoſe. But the Chief Juſtice held, that 
the ſhip was to be conſidered as under the de- 
fendants inſurance to a place of general rendez- 


vous, according to the interpretation of the 


words warranted to depart with convoy, Salk. 
443, 445; and if the parties meant to vary the 
inſurance from what is commonly underſtood, 
they ſhould have particulariſed her departure 
with convoy from the Downs. The juries were 
compoſed of merchants, and, in both caſes, 
found for the plaintiffs, on the ſtrength of this 
direction. Strange, 1265., 20. Geo. II. 
For the ſame, reaſons, the'particular,/trength 
of a convoy does not appear material. Parties 
muſt be ſuppoſed to have had in view the u 
convoy, or that convoy which Government ſhall 
confider as expedient and proper for the ſervice. 


MANNING v. G1sT. 


The Eliſabeth was inſured ! from Tortola to 
« London, warranted to fail on or before the 
« 10th of Auguſt, with convoy for the voyage.” 
There was another caſe between the ſame par- 
ties, in which the ſhip was © warranted to de- 
„part with convoy. The court thought the 
warranty the ſame in ſubſtance, and took them 
both together. 
It appeared that the Cyclops man of war was 
ſent from St Kitts to take care of the veſſels at 
Tortola, 
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Tortola, and carry them to latitude 19. to meet 
the Commodore, and the reſt of che fleet. The 
Cyclops was to go no farther than latitude 19. 
There could be no other convoy from Tortola, 
as the whole fleet could not paſs-that way. ': 
The Eliſabeth loſt her : conſort; after failing 
from Tortola, It was proved that ſhe neither 
could make Tortola, nor Bae terre, the rendez- 

vous. Verdict for the aſſured * — On mo- 
tion for a new trial. -B 0 

Lord Maxs FIELD ſaid,.— In a W warrant- 
ed with convoy, the force is never ſtipulated, 
but left to Government. The agreement muſt 
be conſtrued by the voyage. Balſſe- terre 18 the 
general ' rendezvous; but, from Tortola, veſſels 
cannot conveniently go to Baſſe-terre; and the 
convoy cannot, without great riſk, go to Torto- 
la. The practice therefore is, to ſend a ſhip to 
Tortola, to bring the veſſels to a certain lati- 
tude; and this latitude muſt vary in different 
caſes—Rule de Eaſt. 22. Geo. III. MS. 


B a ſhip boning convoy, muſt S ben meant, 
that ſhe ſails in ſuch a ſituation as admits of her 
receiving that protection and aſſiſtance, which an 
armed force is capable of affording. To this 
effect, two circumſtances ſeem neceſſary: 

1/t, That the armed ſhip, and the veſſel inſured, 
ſet ſail together. What diſtance may be ſufficient 
for the purpoſes of protection, is a point that 
muſt vary a good deal in different caſes, and 

does 
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does not admit of an accurate rule. But one 
thing may be laid down as ſufficiently eftablth. 
ed, that from whatever point the convoy is war. 
from the general rendezvous, or from any 
other point in the courſe of the voyage, —accord- 
ing to general uſage, or ſpecial agreement; 
from that point the veſſel inſured and convoy 
muſt ſail, or attempt to ſail, together. It is not 
enough that ſhe overtake the convoy during the 
voyage; nor that ſhie fail before it; and be over- 
talen. She muſt voin at that point where the 
warranty is ſtipulated to commence; and ſhe 
muſt make an inceptiun of the voyage at the ſame 
time. A contrary” rule would deftroy entirely 
the utility of a elauſè of convoy; for, if the veſ. 
ſel inſured may ſai any part of the way without 
her convoy, where ſhall this power ſtop? If the 
may fail half a league, why may ſhe not pro- 
. ceed a whole league, or two leagues ? In ſhort, 
the ſame holds in this, as in every other warran- 
ty ; unleſs the condition be pen ſtrictly, 
it can be of no uſe. 


TAxTLOR b. WooDNESS. 


The defendant inſured the plaintiff with a 
warranty of convoy. It appeared, that the Com- 
modore had made fignals the night before, for 
failing from Spithead to St Helen's, and had 
made repeated fignals next morning from 


7 o'clock till 72; avtwithſtanding, which, the 
ſhip 


Ta Bo oo 


tc 
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ſhip inſured had neglected to fail with him, and 
did not fail till two hours after ; ſhe was taken 
by a privateer. In an action on the policy, the 
plaintiff was nonſuited, Hil. 4. Geo. III. ar 
Guildhall. Park's Syſtem, 399. 


Dux nok againſt GIL DARr. 


Inſurance was made on the freight of the 
„Anna, from her logding ports in Jamaica, to 
Clyde, warranted to ſail with convoy, on or 
before the firſt Auguſt.” The facts appeared 
to be as follows. 

The Anna took in her loading at Savannab Ia 
Mar, which is on the ſouth ſide of Jamaica, 
only about three miles diſtant from Bluefields, 
and on the oppoſite fide of a ſmall cape. 
Moſt of the other merchantmen that were ly- 
ing at Savannah, ſailed upon the 23d or 24th 
July, to join the convoy at Bluęſieldt. The 
Anna was not then ready; but on the 23d, the 
captain went over land to Bluefields, and got 
ſailing orders from Captain Moriarty of the 
Kamilliet, Admiral Graves's own ſhip. 

The convoy ſailed from Bluefields on the even- 
ing of the 25th, and ſteered weſtward paſt Sa- 
vannah, continuing in fight of the harbour of 
Savannah from four to five o'clock of the afer- 
noon of the 25th. At that time the Anna was 
completely ready to ſail, and waited for a wiid 
to carry her out, having her anchors up, aid 
her pilot on board; but was becalmed, It d- 


ſerve 
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ſerves notice, that the wind from the land 
uſually-failed in the day-time. 

She continued unmoored, and, by two o'clock 
of the morning of the 26th, got clear off the 
reef of Savannah la Mar, and proceeded after 
the fleet with all poſſible diſpatch. In the af- 
ternoon of the ſame day, a frigate from the 
north fide hove in fight; and in the evening, 
the captain got ſight of the fleet commanded by 


Admiral Pigot. He continued in fight of this 


fleet the 27th and 28th ; lay to with them a 
part of the 28th; and, on the morning of the 
29th, joined the fleet under the command of 
Admiral Graves, which was the regular convoy. 
The Anna was afferwards loſt in the great hur. 
ricane off Newfoundland. 9 90 

The caſe came on at Guildhall before Mr Ju- 
ſlice BuLLts, who would not ſuffer it to go to a 
jury; ſaying, the point was ſettled by recent 
deciſions, .and the plaintiff allowed himſelf to be 

non-ſuiced. 1783. Never moved in ſince. MS. 

240%, The aſſured ſhip muſt not only have join- 
ed, but ſhe muſt have got ſailing orders; with- 
out which it is impoſſible ſhe can underſtand ſig- 
nas, or act in concert with the convoy, ſo as to 
enoy the protection intended. 

If any aſſurance,” ſays the ordinance of 
Famburgh, be contained in the policy, that 
the ſhip is to depart with convoy, then, for 
« fulfilling that condition, it is required, —that 
the convoy be actually at enmity with the ene- 
mies 
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« mies of the ſhip on which the inſurance is 
% made; that the captain who is under pro- 
% tection, have received a letter of inſtruftions 
« from the commander of the convoy that he 
be ready to put to ſea along with the convoy, 
« as ſoon as he is informed, and knows that it 
« will depart.” A variety of Engliſh caſes, 
which ſerve to illuſtrate this, among other 
points, ſhall be afterwards ſtated. 

5. The ſpecies of warranty hitherto mentioned, 
that a veſſel ſhall have the protection of convoy, 
affords by no means a complete ſecurity againſt 
the war- riſt; but there is a condition ſometimes 
ſtipulated, which entitles the owner of a ſhip to 
be inſured upon the ort premium, as it entirely 
removes from the underwriter the peril of cap- 
ture. This is a condition, that the ſhip ſhall 
« ſail with convoy, and arrive.” 

It is generally executed as a ftipulation for a 
return of mulls, * if the ſhip ſails with con- 
« voy, and arrives.” 

The only point that free to have admitted 
of doubt, with regard to this ſpecies of warranty, 
is, Whether the condition of arrival applies to 
the hip only, or to both ſhip and goods? The 
anſwer is, that the original intention of the 
warranty was to provide againſt the war-r7/k, 
and therefore it is enough if the Hip arrives ; 
and it is of no conſequence, although the goods 


vr the veſſel have ſuffered ſea- damage. 
Qqq SIMMOND 
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SIMMOND againſt BoyDELL. 

A policy was underwritten in theſe words, 
« at and from the port or ports in Grenada to 
London, on any ſhip or ſhips that ſhall fail on 
or between the 1ſt of May, and the 1ſt of Au- 
„ guſt 1778, at 18 guineas per cent. to return 
T. 8 per cent. if ſbe ſails from any of the Weſt 
India iſlands, with convoy for the voyage, and 
« arrives.” At the bottom there was a writ- 
ten declaration, that the policy was on ſugars, 
„(the Muſcovado valued at L. 20 per hhd.) for 
account of L. ©. being on the firſt ſugars 
© which ſhall be ſhipped for that account.“ 

The ſhip Hankey failed with convoy within 
the time limited, having on board 51 hogſheads 
of Muſcovado ſugar, belonging to L. A; She 
arrived ſafe in the Downs, where the convoy 
left her; convoy never coming farther, and in- 
deed ſeldom beyond Portſmouth. After ſhe had 
parted with the convoy, ſhe ſtruck on a bank 
called the Panſand at Margate, and eleven of 
the 51 hhds. of ſugar were waſhed overboard, 
and the reſt damaged. The veſſel was got off, 
and arrived at her port. The ſugars ſaved were 
taken out at Margate, and, after undergoing a 


ſort of cure, were carried to London in other 


veſſels; and the forty hogſheads being ſold, pro- 
duced L. 340, inſtead of L. 800, which was their 


valuation in the policy. 
The 


NoN-PERFORMANCE OF WARRANTIES, 495 


The defendant, inſurer, had paid into court 
the value of the ſugars loſt, and a return of L. 8 
per cent. on L. 340. The plaintiffs, the aflured, 
inſiſted, that they were entitled to a return of 
L.8 per cent. not only on the ſugars ſaved, but 
on the valued price of the 11 hogſheads of ſugar 
which were loſt, and on the difference between 
what the remaining 40 hogſheads produced, and 
their valued price. A verdict having been found 
at Guildhall for the plaintiffs, rule was obtained 
to ſhew cauſe why there ſhould not be a new 
trial. 

For the plaintiffs, it was inſiſted, that the word 
arrives, applied only to the arrival of the ſhip. 
That in policies of this ſort, the intention is, 
that the underwriters ſhall take the war- riſæ upon 
themſelves ; but that, if the veſſel 1s protected 
by convoy from that riſk, and actually arrives, 
they ſhall then return as much of the premium 
as was meant to cover the war-riſk. That it 
never could be meant by the word arrives, that 
all the goods ſhould arrive in a ſound ſtate, 
which, in ſo long a voyage, was a thing impoſſible. 
The very uſe of the word in the ſingular number, 
ſnewed the general underſtanding that it was 
meant to apply to the ſhip. 


On the other ſide, it was contended, that the 


words in the policy muſt be applied to the ſub- 
jet-matter of the inſurance, which, in this caſe, 


was on goods, not on the ſhip ; and therefore the 
condition 
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condition of arrival muſt be applied to them, 
But they had not all arrived at London; nor any 
part of them, in the veſſel in which they failed 
from Grenada ; therefore the ſecond part of the 
condition was not at all performed; or, at leaſt, 
only in part. Farther, if the underwriter were 
bound both to indemnify the aſſured for the loſs 
incurred by the diminution of his ſugars below 
the valued price, and likewiſe to make a return 
of premium on that diminution, the aſſured would 
be a gainer by the damage which his goods had 
ſuſtained. For, in the valuation of the cargo, 
the premium of inſurance was no doubt included. 

The Court were unanimous, that the return 
of premium was due, if the veſſel eſcaped, inde- 
pendent of any claim of indemnity which the aſ- 
ſured might have upon the underwriter for any 
damage ſuſtained by the goods.—The rule diſ- 
charged. Douglas's Reports, 17th November 1779. 


6. Another mode of relieving the underwriter 
from the war- riſk, is by introducing a condition, 
that the ſubject aſſured ſhall be neutral property. 
In order to implement this warranty, the ſhip or 
goods muſt be neutral in the conception of that 
nation from whom danger of ſeizure is appre- 
hended; and muſt be ſufficiently documented as 
ſuch, 
The principal queſtion upon this ſubject re- 
lates to the evidence, which ſhall be ſufficient to 


ſhow, that the warranty has not been complied 
with, 


ww A; wed os 


with. If a veſſel has been condemned in a fo- 
reign court, what weight is due to their ſentence 
of condemnation, and whether may other evi- 
dence be adduced to refute or explain it. 

It has been held, that a ſentence of condemna- 
tion by a foreign court is concluſive, if ſufficient- 
ly explicit. But if it be ambiguous, extraneous 
evidence may be admitted to explain the gr und 
upon which it proceeded. 


BzRNARDI againſt MoTTEUX, 


By an arret of the French Court, (26th July 
1778,) “ All veſſels taken, of whatever nation, 
«* whether neutral or allied, from which any pa- 
pers have been thrown into the ſea, ſuppreſſed, 
* or abſtracted, ſhall be declared good prize, to- 
« vether with their cargoes, upon the mere proof, 
that ſome papers have been thrown into the 
e ſea, without any neceſſity of examining what 
* thoſe papers were, by whom thrown, and even 
though a ſufficient quantity ſhould remain on 
* board, to juſtify, that the ſhip and its cargo be- 
long to friends and allies.” 

The defendant inſured the plaintiff on freight 
and cargo of the ſhip Joanna, at and from Venice 
to London, * warranted neutral ſhip and pro- 
perty.“ It appeared, that a French frigate ha- 
ving ſtopped her, while under Venetian colours, 
had ordered the captain to bring aboard his mu- 
ſter-roll, paſſport, and bills of loading, which 

the 
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the captain had been unwilling to do; but ha. 
ving been obliged to comply, he had, in coming 
aboard the frigate, dropt into the ſea the box 
containing his muſter-roll, his patents, and pa 
port, and only produced his bills of loading; 
The ſentence of the French Court mentions 
thele circumſtances, and ſtates, as the ground of 
condemnation, ** that the bills of loading con- 
« tained goods for the account of ſundry perſons 
* 1n Venice, conſigned to ſundry merchants in 
London, whither he was bound. That theſe 
* goods going into an enemy's country, and the leſs 
* of the papers which had fallen into the ſea, had 
* raiſed ſuſpicions.” 

In an action on the policy, it was ſtated for the 
opinion of the Court, whether this ſentence was 
conclufive evidence againſt the plaintiff, that the 
| veſſel was not neutral. The defendant refuſed 

to allow the arret above mentioned, and the pro- 
ces verbal on which the ſentence was founded, 
to be made part of the proceedings. But the ma- 
jority of the Court thought, that the ſentence of 
condemnation was ambiguous, and therefore that 
evidence might be adduced to ſhew the real 
ground on which it proceeded. Judgment for 
the plaintiff. Douglas*s Reports, 27th Fanuary 
1781. 

BARZILLAY v. LEWIS, 
By certain French ordinances, it - is enacted, 


that if more than one-third of a ſhip's crew are 
enemies 
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enemies to the King of France, the ſhip ſhall be 
confiſcated ; that the property of a ſhip ſhall 
not be held as transferred from an enemy to an 
ally, until ſhe has been within a port of the lat- 
ter; and by treaty, it is ſettled, that a paſſport 
ſhall be held to be fraudulent, unleſs the ſhip was 
in the port from which it has been procured. 

A French ſhip, L'aimable Agathie, was taken 
by an Engliſb veſſel, carried into Liverpool, and 
condemned as prize. She there got the name of 
the Three Graces. She was purchaſed by a Dutch 
Company, and failed with a cargo for Amſterdam. 
The crew conſiſted of four Danes, one Dutchman, 
two Swedes, one Portugueſe, one Hamburger, one 
Norwegian, one 1riſhman; the captain, a Dane.— 
She was inſured by a Dutch name, © warranted 
« Dutch.” In the courſe of her voyage, ſhe was 
taken by a French hip, carried into St Maloes, 
and there releaſed, as being Dutch ; but this ſen- 
tence was reverſed on appeal, by the Parliament 
of Paris. 

On motion by the plaintiff, to ſet aſide a non- 
ſuit, Lord MansF1tLD ſaid, —Fhe ſentence of 
the French Admiralty, whatever it means, is de- 
ciſive. It ſeems to be upon the ground, that the 
veſſel is not Dutch. The warranty is, that the 
* ſhip i uch,“ to the effect of being protected 
againſt the French, That ſhe ſhall be neutral with 
reſpect to France, 

It 
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It is of no conſequence, whether ſhe was con- 
demned upon the principles of the law of nations, 
or upon the municipal regulations, which parti- 


cular ſtates may have introduced with regard to 


their marine. The Dutch owners were bound 
to know what entitled their ſhip to neutrality. 
She appears to the underwriters to be Dutch, and 
they inſure her as ſuch ; but when ſifted in the 
French courts, ſhe is found not to have the requi- 
| fites. She has no ſuch paſs as is required by 
Treaty. And what ſhows the grounds of the 
ſentence, ſhe is condemned by her Engliſh name, 
The ſentence certainly proceeded on her not 
being Dutch; and this is conclutive. 

WIIIIS, J.— The paſſport is colluſive, and 


there is no ambiguity in the condemnation; 


therefore it ought not to be opened. 

Asus r, J. If the condemnation were on a 
ground collateral to the policy, the plaintiff might 
go into evidence to ſet it aſide. But clear here it 
was on her not being completely documented as 
a Dutch ſhip. 

BuLLEs, J. Under the warranty of a neutral 
ſhip, the party warranting muſt ſee, that ſhe 1s 
completely documented, and comply in every 
reſpe& with the marine regulations. Rule dit- 
charged. Trin. 22. Geo. III. 

In another caſe, Mayne v. Walter, (formerly 
ſtated,) the vellel, „% warranted Portugueſe,” was 

condemned, 
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condemned, for having, contrary to a particular 
regulation of France, an Engh/b ſupercargo on 
board. As this was a ground of condemnation, 
unconnected with the warranty, —in an action 
on the policy, judgment was given for the aſſu- 
red plaintiff. 

Several other eaſes might be ſtated to the ſame 
purpoſe; but the doctrine appears too elear, to 
require farther illuſtration *. 

7. There remains ſtill another warranty of con- 
ſiderable importance; where a veſſel is warrant- 
ted to fail on or before a particular day. It takes 
place generally in thoſe adventures, the ſucceſs 
of which depends upon catching the opportunity 
of trade-winds, or ayoiding the tempeſtuous 
weather incident to particular ſeaſons of the 
year, in the warm latitudes. 

When a veſſel is warranted to fail before a 
day, —ſhe is underſtood to fulfil the war- 
ranty, if, before that day, ſhe has made a bona 


fide inception of the voyage. 


Bond v. Nurr. 


The ſhip Capel, in the Weſt-India trade, was 
inſured “ at and from Jamaica to London; war- 
* ranted to have ſailed on or before the 1ſt of Au- 
«* guſt 1776, at fifteen guineas per cent. to return 
five per cent. if departs with convoy, and eight 

Rrr per 

®* There are two caſes, Salucci v. Woodmaſe, Hil. 24. 


Geo, III. and Palluccei v. Woodmaſs, Hil. 25. Geo. III. upon 
the ſame point. 
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<« per cent. if with convoy for the voyage, and 
arrives.“ 

The ſhip was e laden, for her voy- 
age to England, at St Anne's in Jamaica; and 
failed from St Anne's bay on the 26th of July for 
Bluefields, in order to join the convoy there; 
Bluefields, the rendezvous of convoy, being out of 
the direct courſe to England. She arrived off 
Blueftelds on the 28th or 29th of July, where 
ſhe was immediately ftopped by an embargo 
laid on all veſſels being in any part of Jamaica, 

and was detained there till the 6th of Auguſt, 
when ſhe failed with the convoy for England, 
but was ſeparated, and taken by an American 


privateer :—Upon theſe facts, the jury found a 


verdict for the defendant. 

Upon motion for a new trial, it was argued, 
in ſupport of the verdi& ;—1mo, That the ſhip, 
although ſhe departed from $5: Anne's before 
the 1ſt of Auguſt, did not depart from Jamaica 
in terms of the warranty ; for Bluefields is in 
Jamaica as well as Sr Anne's: 2do, If the de- 
parture from St Annes was a fulfilment of the 
warranty, then the going to Bluefields was a de- 
viation. 

It was argued, on the other hand, that the 
departure from the port of diſcharge, with every 
thing ready for the voyage, was a complete de- 
parture from Jamaica, and touching at Bluefields 
for the ſake of convoy, was no deviation, being 
the moſt * courſe of ſailing to England; 


and, 
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and, therefore, being a variation from the direct 
courſe for a juſtifiable cauſe. 

Lord MAnsFIELD wiſhed to 8 ſecond 
ground more fully pleaded; after which, the 
court, conſidering the great importance of the 
queſtion, upon which no leſs than L. 100,000 
depended, took farther time to adviſe. After- 
wards his Lordſhip delivered the opinion of the 
Court; We are all fatisfied the truth of the caſe 
is, that the voyage from Jamaica to England be- 
gan from St Anne's. That when the ſhip failed 
from St Anne's, ſhe had no view or object what- 
ſoever, but to make the beſt of her way to 
England; and ſhe touched at Bluefields only, 
as being the ſafeſt and beſt courſe (under the 
then circumftances) of her navigation to En- 
gland. The value of this queſtion, admitted on 


both ſides, ſhews, that every other ſhip, under 


the ſame circumſtances, looked upon the touch- 
ing at Bluefields, where the convoy then lay 
ready, to be the ſafeſt courſe of navigation from 
Jamaica to England; and that it would have 
been unwiſe and imprudent for any ſhip not to 
have touched there. The great diſtinction is 
this: That ſhe failed from S? Anne's for England 
by the way of Bluefields ; and that it was not a 
voyage from St Anne's to Bluefields, with any 
object or view diſtin from the voyage to En- 
gland. If ſhe had gone firſt to Bluefie/ds, for 
any purpoſe independent of her voyage to En- 


gland, to have taken in water, or letters, or to 
have 
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have waited in hopes of convoy coming there, 
none being ready ; that would have given it the 
condition of one voyage from Str Anne's to Blue- 


fields, and another from Bluefields to England, 


But here, under all the circumſtances, we think 
ſhe had no other object than to come to En- 
gland directly by the ſafeſt courſe. Therefore 
the rule for a new trial muſt be made abſolute, 


Cowper's Reports, roth May 1777. B. R. 


'THzLLUSON againſt FERGUSSON. 


A French ſhip, L'aimable Gertrude, was inſur- 
ed * at and from Guadaloupe to Havre, war- 
* ranted to ſail on or before the 31/8 of December.” 
The ſhip took in her complete lading and pro- 
viſions for France; and all her clearances and 
papers, at a port called Point à Pitre in Guada- 
loupe, and failed on the 24th October for Baſſe- 
terre, where there is no port, but only an open 
road. The town of Baſſe-terre is the reſidence 
of the French Governor. The ſhip arrived 
there at night, when the captain went on ſhore, 
and next day waited on the Governor, who 
would not permit him to depart ; and to pre- 
vent it, took his ſhip's papers from him, At this 
place he was detained till the 1oth of January, 
when he ſet fail with a convoy ; but was taken 
by an Engliſh veſſel. 

The captain ſwore, that notice had been given 
by the Governor, that a convoy was expected at 
Baſſe-terre on the 25th of October; that he 

wrought 


kc NI _ oo «4 
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wrought night and day to get ready before that 
time; and that when he failed on the 24th, he 
was ſtill in hopes of meeting with the convoy at 
Baſſe-terre. | 

The defendant produced a paper called le 
role d'equipage, which was one of the ſhip's 
clearances at Point @ Pitre, and contained theſe 
words: Permis au Sieur Fean Faques Lethuillier, 
« commandant le navire Zaimable Gertrude de 
„Havre, de ven ſervir pour faire ſon retour au 
« dit lieu, paſſant à la Baſſe-terre pour y prendre 
« les ordres du Gouvernement, en obſervant les 
« ordonnances et reglemens de la marine.” 

On another paper, called le conge, which was 
read on the part of the plaintiff, there was writ- 
ten at the bottom as follows: Vu de relache 2 
« la Baſſe-terre, Guadaloupe, pour y attendre un 
„ convoi pour France.“ | 

The captain ſwore, that he underſtood the 
only reaſons for the condition in the muſter-roll, 
that he ſhould go to Baſle-terre, were, that the 
convoy was to be at that place, and that he 
might take ſuch diſpatches as were ready for 
Europe. He had not objected to it, becauſe, in 
the regular courſe of his voyage to France from 
Point d Pitre, he muſt have gone that way cloſe 
under the guns of Baſſe-terre, in order to avoid 
Montſerrat, there being no other road, except 
they were to keep quite to the leeward, which 
is not the cuſtom. If he had arrived there in 
the day-time, he would not have caſt anchor, 


but 


4 
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but would have ſent his boat for the diſpatches ; 
but having arrived at night, his ſhip had been 
detained, contrary to his intention and expec- 
tation, 8 | 

The defendant's counſel, to invalidate the 
captain's teſtimony, beſides the role d'equipage 
or muſter-roll, produced the captain's proteſt on 
his arrival at Dover, which contained theſe 
words: Whereupon he (the captain) waited 
© on the proper officer at Point & Pitre, for his 
«© mufter-roll, and was anſwered it could not be 
granted, but on condition that he ſhould fail 
« firſt to Baſſe-terre, and there wait the direction 


« of the Governor.” It appeared likewiſe from 


the proteſt, that the captain had thought the in- 
furance forfeited by his ſtay at Baſſe-terre. 

A verdi& having been found at Guildhall for 
the plaintiff, it was argued in favour of a new 
trial, principally on the following ground : 
That the departure from Point 2 Pitre was not 
to be confidered as a bona fide and complete in- 
ception of the voyage for Europe : For that it 
was merely a conditional inception of the voyage, 
and appeared from the muſter-roll and other 
evidence, to have depended upon the orders 
which the captain was to receive at Baſſe-terre. 
That it differed therefore materially from the caſe 
of Bond v. Nutt, in which the act of the captain 
in going to Bluefields was voluntary, and for 
the benefit of the concerned &. 

For 


There was another ground founded upon in this caſe, 


in conſequence of the following clauſe of the captain's depo- 
ſitiop. 


* 
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For th< plaintiff it was ſaid, that this caſe was 
not ſo ſtrong as Bond v. Nutt, becauſe Bluefields 
was out of the ftraight courſe of the voyage in 
that caſe, whereas here Bafſſe-terre was in the 
direct way to France; ſo that the captain muſt 
have gone by that place at all events, and al- 
though there had been no ſuch words in the muſ- 
ter-roll, as -thoſe relied on by the defendant's 
counſel. ' The only purpoſes for which thoſe 
words were inſerted, were, that he might be ſure 
of convoy, which was expected to be at Bae 
terre, and to carry any government diſpatches 

| | that 


ftion. © At the time the ſhip was firft purſued and taken, 
e ſhe was ſteering her courſe towards Breſt, Her courſe was 
not altered upon the appearance of the veſſel by which 
„ ſhe was taken. Her courſe was at all times, when the 
©* weather would permit, directed to Breſt ; for which port 
che was inſtruted to ſail, although the deſtination was for 
Havre de Grace by the ſhip's papers. She was not before 
nor at the time of the capture, failing beyond or wide of 
Havre de Grace.” 

From this it was maintained, that the veſſel had never ſail- 
cd on the voyage inſured. But, on the other hand, as the 
captain had farther declared, that he had ſailed towards 
* Breſt, as the ſafeſt way in time of war, of getting to 
Havre, which ſtill continued to be the place of the ſhip's 
« deſtination.” And as, ſuppoſing that the voyage towards 
Breſt would have been a deviation, it had been merely in- 
tended and not executed, the veſſel having been taken before 
the dividing point, From theſe conſiderations this defence 
ſeems to have met with little attention, and was dropped 
before the final concluſion of the proceedings, in the differ- 
ent caſes depending on this policy. | 
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that might be ready ; the voyage to Europe was 
not leſs commenced on that account. 

Lord MansF1ELD faid, that the delay at Baſt. 
terre was to be conſidered as an accident, which 
did not vary the bona fide commencement of 
the voyage. That in conſequence of the expec- 
tation of convoy, he would have gone to Baſſe. 
terre at any rate, independent - of the clauſe in 
the muſter-roll. 'The reſt of the Court were of 
the ſame opinion, that there was a bona fide in- 
ception of the voyage from Point à Pitre.—The 
rule diſcharged. See Douglas's Reports, 21/t 
April 1780, where it appears that a ſimilar de- 
termination was given in actions againſt twenty 
other underwriters upon the ſame policy. Ther 
tuſon v. ä . 


Eants againſt HARRIS. 


Action on a policy of inſurance. A verdict 
having been found at Guildhall for the plaintiff, 
on motion for a new trial, Lord MaxsrIEIp re- 
ported the facts. — The policy was on the Leg- 
horn galley, at and from Leghorn to Jamaica, 
« with liberty to call at the Windward Iflands, 
% and from thence to Liverpool; warranted to 
« ſail from Famaica, on or before the firſt of Au- 
&« ouſt next.” The ſhip had taken in her whole 
lading and papers, and ſet ſail from the port of 


| Savannah la Mar, on the firſt of Auguſt, and 


went to Bluefields, which is at the diſtance of 


about five miles, and is the general place of ren- 
dezyous 


i 


oO 
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dezvous for convoy. On the 25th of July, an 
embargo had been laid on all the ſhips in the 
iſland by the Governor, and inſerted in the pu- 
blic newſpapers of that date. On the firſt of 
Auguſt, as ſoon as the ſhip had croſſed the bar, 
going out of the harbour of Savannah la Mar, 
the captain returned in a boat, and there made 
a proteſt againſt loſs or damage to be ſuſtained 
trom the embargo ; which proteſt he could not 
have made at Bluefields, At that place, the ſhip 
was detained till the gth of Auguſt, when con- 
voy arriving, the embargo was taken off, and ſhe 
ſailed for England with the convoy; but was 
afterwards ſeparated from it, and taken by an 
American privateer. 

The captain was examined at the trial, and 


admitted, that he had heard of the embargo ; 


but ſaid he thought it was only meant to pre- 
vent ſhips from departing without the protection 
of convoy; that he expected to meet with con- 
voy at Blue fields on the firſt of Auguſt, and that 
the embargo would immediately ceaſe, and leave 
him to purſue his voyage the ſame day without 
interruption. 

The point upon which the caſe ſeemed to turn, 
was, whether this was to be conſidered as a bona 
fide inception of the voyage, ſo as to bring it 
under the caſe of Bond v. Nutt; or whether the 
failing from Savannah la Mar, on the firſt of 
Auguſt, was merely colourable, and intended to 
anſwer the letter of the inſurance. 

811 Lord 
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Lord MansF1tLD, and a majority of the Court, 


thought that credit was due to the captain's de- 
claration ; and that there was no reaſon for ſet- 
ting aſide the verdict, as contrary to evidence, 
The rule eee Reports, 2 1ſf f. 
pril 1 Fae. D . 


8. It has been repeatedly obſerved, that a con- 
tract of inſurance partakes of the nature of a 
wager. The underwriter becomes liable, in the 
event of a future contingency : He undertakes 
a riſk, In judging of the value which each par- 
ty ſets upon his bargain, it is not enough to exa- 
mine what is the amount of the riſk in the ge- 
neral opinion of mankind, but what it 1s in the 
eſtimation of the individual wagerer. Inſurance, 
therefore, does not admit of equivalents. The 
aſſured is not entitled to ſubſtitute one entire ad- 
venture, though as little or leſs hazardous, in the 
place of another; nor can he depart from any 
article, however trivial in the general opinion, 
which has been held up to the inſurer; becauſe 
he knows not what influence that circumſtance 
may have had upon the inſurer's conception of 
the complete riſk. The ſame poſition was for- 


merly ſhown to be ſtrongly enforced by views of 


expediency. 

The Engliſh lawyers diſtinguiſh between a 
hypothetical contract, and a conditional one. 
There 1s a condition underſtood in both ; but in 
the former caſe, the condition is ſaid to be prece- 
dent, in the other it is faid to be ſubſequent. In 

what 
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| what is called a hypothetical contraR, the exiſt- 
ence of the condition is underſtood to be abſo- 
lutely neceſſary, in order to create an obligation 
upon the promiſer. As, for example, when 1 
promiſe to pay a ſum of money, upon your per- 
formance of a certain deed, A conditional con- 
tract is where a promiſe is underſtood to be 
made by one party, upon condition that ſome- 
thing ſhall either be actually performed by the 
other, or at- leaſt that he ſhall have done every 
thing in his power to make out the perform- 
ance. | 
The obligation of the inſurer is, according to 
this diſtinction, hypothetical, and the condition 
is precedent. This is juſtly inferred from the 
nature of the agreement, and ſituation of par- 
ties. From what has been ſaid above, the aſſu- 
red muſt ſtrictly execute what he has underta- 
ken; and will not be permitted to diſcharge 
himſelf, by what may be confidered as equipol- 
lent acts. | 
From this obſervation, it follows, that when a 
warranty has been undertaken by the aſſured, it is 
of no conſequence, whether the failure ſhall ariſe 
from the fault of the aſſured, or from unfore- 
ſeen and unavoidable aceidents. The inſurer 
meant to ſubject himſelf to a certain riſk, from 
a view of the complex circumſtances laid before 
him ; and if any variation is made in thoſe cir- 
cumſtances, the riſk is not the ſame, and the 
event 
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event upon which he meant to bind himſelf, haz 


not taken place. 

This point, however, has been the ſubjeck of 
doubt, and formerly of ſome controverſy; par- 
ticularly in the caſe where a veſſel has been in- 
ſured, warranted with convoy, By a warranty 
of convoy, it ſeems to haye been ſuppoſed, that 
the aſſured undertakes two things; that there 
ſhall be an armed force, ready, in proper time 
and place, to undertake the protection of the 
veſſel inſured ; and that the veſſel inſured ſhall 
be ready, in every reſpect, to take advantage of 
that protection which her convoy may be capa- 
ble of affording her. If there be a failure in ei- 
ther of thoſe circumſtances, the aſſured undoubt- 
edly is guilty of a breach of contract, and there 
appears no hardſhip in conſidering the policy as 
void, 

But if the condition has failed without any 
blame imputable to the aſſured: if, for example, 
he has been prevented by a ſtorm or calm at 
ſea, from actually joining, or, when joined, from 
receiving failing orders; - does not the failure 
ariſe from thoſe accidents, for all the conſequen- 
ces of which the inſurer is liable? Does there 
not appear a hardſhip in annulling the aſſured's 
contract, and depriving him of his indemaity, in 
conſequence of an eyent which it was not in his 
power to control? And ſhall not equity inter- 
poſe, and relieve him, by a liberal interpretation 
of the condition ? 

| The 
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The following deciſion ſeems to have proceed- 
ed upon ſuch a view of the ſubject. 


 VictoRIN v. CLEEVE. 

The plaintiff inſured on goods by the Jobn 
and Jean, from Gottenburgh to London, 
« warranted to ſail with convoy from Fleckery.” 
In July 1774, the ſhip failed from Gottenburgh 
to Fleckery, and there waited for convoy two 
months. On the 21ſt September, at nine in the 
morning, three men of war, who had an hun- 
dred merchant-ſhips in convoy, ſtood off Fleck- 
ery, and made a ſignal for the ſhips there to come 
out, There were fourteen ſhips, and the ohn and 
Jean got out by twelve o'clock, and one of the 
firſt, the convoy having failed gently on, and be- 
ing then two leagues a-head ; and ſhe came up 
with the fleet by ſix o'clock in the afternoon ; 
but as it blew a hard gale, ſhe could not get 
to either of the men of war for ſailing orders. 
It was ſtormy all night, and at day-break the 
ſhip in queſtion was in the midſt of the fleet ; 
but the weather was ſo bad, that no boat could 
be ſent for ſailing orders. A French privateer had 
ſailed amongſt them all night, and on the 22d, 
it being foggy, attacked the John and Jean about 
two, who kept a running fight till dark, which was 
renewed the next morning, when ſhe was taken, 

For the defendant it was inſiſted, that this ſhip 
was never under convoy; nor are veſſels ever 
conſidered fo, till they have received ſailing or- 

ders ; 
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ders ; and if the weather would not permit the 
captain to get them, he ſhould have gone back. 
But the Chief Juſtice and jury were of opinion, 
that as the captain had done 'every thing in his 
power, it was a departing with convoy, and 
theſe agreements are never confined to preciſe 
words; as in the caſe of departing with convoy 
from London, when the place of rendezvous is 
Spithead, a loſs in the going thither, is within 
the policy. So the plaintiff recovered. r 
1250, 19. Geo. II. 


In this caſe, the veſſel, it ſhould ſeem, had 
formed a ſufficient junction, according to the 
uſage of the trade; but ſhe had not got ſailing 
orders ; this happened without the fault of the 
aſſured, and the warranty was found to be per- 
formed. Ought not the ſame rule to hold, if, 
by the ſtorm, the veſſel had been 3 from 
ever making a junction? 

From a fuller and more juſt view, however, 
of the principles of inſurance, the contrary doc- 
trine is now completely eſtabliſhed. It was for- 
merly illuſtrated by adjudged caſes in the in- 
ſtance of an alteration or deviation by the maſter 
or crew, or by the ſhip-owners, which vacates 
the policy, although without the fault, or even 
the knowledge, of the aſſured ſhipper of goods. 

In ſeveral warranties, expreſs or implied, the 
point cannot admit of doubt. Thus, there is an 


implied warranty in every inſurance, that the ſhip - 


ſhall 
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ſhall be /ea-wworthy. . Let us ſuppoſe, that every 
thing that could be expected is done by the aſſu- 
red to put her in that ſituation, but a latent de- 
fect has remained, which renders her, after all, 
inſufficient for the voyage. Although there be 
no fault in the aſſured, yet as the warranty has 
not been complied with, the underwriter is tree. 
Mills v. Roebuck. 

A veſſel is inſured © from Jamajcs to Lon- 
« don, warranted to ſail before' a particular day.” 
In the courſe of her outward-bound voyage ſhe 
meets with ſtorms and tempeſts, which occaſion 
delay, and render it impoſſible to obtemper the 
condition, In ſuch a caſe, the failure of the 
warranty has never been diſputed. 

In the caſe of a warranty of convoy, the point 
has likewiſe been le decided. 


"oe 0. Pico. 


Pigou infured Hubbert © on the ſhip Arundel, 
at and. from Jamaica to London, warranted 
to ſail with convoy.” 

It appeared upon the trial, that Lord Rodney 
had, upon 12th July (1782), left orders for Ad- 
miral Graves to take ten ſhips of war under his 
command, and'to convoy the Weſt India fleet to 
England, Of theſe ten ſhips, the Glorieur, Capt. 
Cadogan, was to be one. Orders were accor- 
dingly given (July 22.) to Captain Cadogan, to 
put to ſea immediately, as the fleet would be 
kept at Bluefields, (the general rendezvous), till 
his arrival with the Glorieux. Admiral Graves, 

however, 


—_—_— * - 7 — 


— 
- 


- - N . 
ee. * 1 l 
— * 2 . . 

- -- == 


n 


2 


— 


we LS 


— 
n 


. W CoNnTRACT, HOW DISSOLVED, 


however, thought it adviſable to ſail from Blue- 
fields on the 26th July, four days before the 
uſual term for the departure of the fleet, with 
only five ſail of the line, and fifty-one mer. 
chant-men, and (it appeared upon hi trial) 
leaving no orders for the reſt of the ſhips. 

The Arundel ſailed on 25th July, from Moran 
1 her port of loading, to Kingſton, where 
ſhe met with the Glorieux, and aſked for ſailing 
orders; hut was told, that they were not neceſ. 
ſary, as Admiral Graves would not be gone from 
Blueficids. She arrived at Bluefie/ds on the 28th, 
in company with the Gloricux, and Jaſon man 
of war, Captain Mas of the Arundel again ap- 
plied for failing orders; Captain Cadogan ſaid 
he had none himſelf; but if they did not over- 
take the fleet; he would make out failing orders, 
The Glorieux and Arundel ſailed together in 
queſt of the fleet, the former acting as convoy; 
and, on the 5th Auguſt, ſhe brought the Arundel 
into the middle of the fleet, off Gape Antonio in 
Cuba, where ſhe received failing orders from 
Admiral Graves. She was afterwards ſeparated, 
and taken. 

| The jury found a verdict for the FF FOR 

luctantly. On motion for a new trial, — 
Lord MansFizLD.—Both parties are here free 
from blame. But there 1s a difterence between 
a Hypothetical and a conditional contract; the lat- 
ter admits of equity, and where it cannot be per- 
formed e may be performed as nearly as 
poſſible, 
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poſſible. © But in a hypothetical” contract like 
this, if the event does not Mr Were is no 
agreement, 

The warranty of convoy . not beats © ex- 
cept from the place of rendezvous; and the ſhip 
is protected by the policy, in failing thither. 
The rendezvous may be fixed or changed by 
Government. Government likewiſe fixes the 
convoy; a man cannot-chuſe his own convoy. 

Here, Lord Rodney appoints certain ſhips to 
put themſelves under Admiral Graves' command, 


and become part of the convoy, In order to 


this they muſt have ſailing orders, which are ma- 


terial and effential, as otherwiſe they cannot un- 


derſtand fignals. On 26th July, Admiral Graves 
fails, without leaving orders for the ſhips that 
are left. He had not changed the rendezyous 
from Bluefields to. Cape Antonio. The Glorienx, 
therefore, when ſhe, ſailed from Bluefields, was 
not one of the convoy, The caſe is a hard one 3 
but it does not admit of equity. 

WI1LLES, J.— There is no fraud nor /aches in 
this caſe ; and therefore it is a hard one. No 
ſpecific time for ſailing is here mentioned, which 


| ſhould lead to ſuppoſe, that any particular con- 


voy was in contemplation, On a liberal con- 
ſtruction, it was failing with convoy; for the 
Glorieux acted as convoy, and the warranty has 
been ſubſtantially complied with. The Arun- 
del did all in her power to ſail with convoy. 
Suppoſe, at Bluefields, the Admiral had been out 
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of humour, and refuſed failing orders, would that 
have voided the policy? There is only one caſe, 
(2. Strange, 1250,) which ſays, that ſailing order: 
are neceſſary; and, in that caſe, it was found 
ſufficient, that the party had done all in his power 
to procure them. The verdict is wrong. 
BuLLER, J. It is not neceſſary to ſay, whe. 


ther ſailing orders are neceſſary or not ; but it 


is better there ſhould be failing orders. 
The condition of convoy muſt be literally 
complied with, otherwiſe there is no contract, 
though the aſſured has done his beſt. The Gle- 
rieux was no convoy; ſhe did not fail under, and 
had no orders from Admiral Graves. It is im- 
material what is the force of the convoy ; but 
_ Government muſt appoint it. The Arundel did 


not ſail with convoy appointed by Government, | 


Rule diſcharged, 19th May 1783 K. 


9. From the foregoing W it muſt alſo 
be inferred, that it is of no conſequence, whether 
the 


# Baer v. Bald SRID on. 


A very great property depending on this inſurance, the 
aſſured tried the queſtion againſt another underwriter; and 
produced new evidence. 

BuLLzs, J.— What paſſed on a former occaſion is not to 
control the verdict of the jury. It now appears, that Ad- 
miral Graves had expreſſed his expeQation, that the veſſels 
left behind would join him off Cape Antonio. And there is 
reaſon to believe, that this was known to Captain Cadogan 
of the Glorieux. The Glorieux, therefore, was under orders, 
and one of the convoy. Verdict for the plaintiff, in which the 
underwriters acquieſced, 1783, MS. | 


= 
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ſpecified in the verdict, that ſhe was equally ſafe, 
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the failure of the aſſured to perform a warranty, 
has occaſioned, in fat, any particular loſs or 
inconvenience to the inſurer. The queſtion is 
not, whether the inſurer has actually ſuffered 
any thing from the non-exiſtence of any parti- 
cular condition; but whether the circumſtances 
of the bargain have taken place, in ſuch a man- 
ner, as to render the hazard ſtrictly the ſame, 
for which he meant to be reſponfible. 


DR Hann v. HarTLEy. 


The plaintiff, an underwriter, having paid a 
loſs on the ſhip Juno, raiſed an action for repe- 
tition. The jury returned a ſpecial verdict, of 
which the material points were as follows : 

On 14th June 1779, De Hahn inſured Hartley, 
on the ſhip Juno, at and from Africa, to her 
port or ports of diſcharge in the Briti/h Weſt 


Indies.“ On the margin of the policy were 


written theſe words,.“ Sailed from Liverpool 
« with 14 fix-pounders, ſwivels, ſmall arms, and 
* 50 hands, or upwards ; copperſheathed.“ 

The Juno had ſailed from Liverpool on the 
13th October 1778; but, inſtead of 50, ſhe had 
then only 46 hands on board ; and ſhe arrived 
at Beaumaris in the Je of Angleſea, in fix hours 
after leaving Liverpool. At Beaumaris, the took 
in fix hands more, and continued to have 32 
hands, during the reft of the voyage. During 
her paſſage from Liverpool to Beaumaris, it is 


as 
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as if ſhe had had 30 hands on board. —She was 
taken by enemies, in the courſe of the inſured 
voyage, on the 14th March-1779. TE 
The couliel for the * was ſtopt by the 
Court. 

For the de 8 
ginal note in this caſe was not to be conſidered 
as a warranty, like that in Bean v. Stupart, and 
other caſes on the point. For in thoſe, the note 
had always been a warranty of a fact with rela- 
tion to the voyage infured. But in this, it has 
no relation to the voyage; it relates merely to 
the force of the ſhip at Liverpool, long before 
the riſk commenced. The policy is at and 
*« from Africa to the Weſt Indies; but the mar- 
ginal note, ſo far as it has not been adhered to, 
applies to the circumſtances of the veſſel, at a 
period antecedent, when ſhe ** ſailed from Li- 
„ verpool.” —So far as relates to the copper/beath- 
ing, which may apply to the adventure inſured, 
the marginal note may be held: to be a warranty ; 
but as to the number of hands, when ſhe ſailed 
from Liverpool, it can be nothing more than a 
repreſentation, —And has been ſubſtantially com- 
plied with. _ 

The Court held, that this clauſe being a wat- 
ranty, muſt be literally complied: with. The dil- 
tinction attempted between the different parts 
of the marginal note, is without foundation. 
Judgment for the plaintiff. -Termly Reports, 
Trin. 1786. ; 

n 
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In the fame manner, where a ſhip is inſured 
under a warranty, which is calculated to ſecure 
her againſt the peril of capture; if the warran- 
ty is not performed, and a loſs is incurred, the 
underwriter is not reſponſible, although the loſs 
ſhould have ariſen from a cauſe totally uncon- 
nefted with that hazard, againſt which it was 
the view of the warranty to provide. 


'WooLwes v. MurLMAN. 


This was an action for recovery of a total loſs 
on a policy of inſurance made * on goods and 
*« merchandiſes on board the ſhip Bona Fortuna, 
at and from North Bergen, until her arrival at 
London, warranted neutral Hip and property.” 
She was loſt in a ſtorm. 

It was expreſsly ſtated, that the veſſel, at and 
before the time ſhe was loſt, was not neutral 
property. Lord MANSFIELD faid it was too plain 
to argue. Judgment for the defendant, 3. Burr. 
17th Fune 1763. 

A variety of caſes, in relation to a condition 
of convoy, occur in illuſtration of the ſame prin- 
ciple. If a veſſel is warranted with convoy, and 
does not actually join convoy, the contract is 
void, and the inſurer is liable for no loſs, from 
whatever cauſe it may be incurred. Neither is 
it of any moment, that ſhe has overtaken the 
convoy before a loſs has happened; for the agree- 
ment being rendered void, cannot revive by any 


ſubſequent change of circumſtances. 
DuNMORE 
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Dunmors and Co. againſt * menen 
and others. 


There were two policies of infurance upon ſu- 
gar, the property of Robert Dunmore and Company, 
on board the ſbip Commerce, deſtined for Clyde 
from Jamaica. In the one policy, which was 
ſubſcribed by Allan, and others, at Glaſgow, the 
riſk was deſcribed thus':—* Beginning the ad- 
ſaid produce, at and from the 
80 « loading. thereof, at the loading ports in Ja- 
% maica, and to continue and endure until ſaid 
« Commerce, with ſaid produce, ſhall (with hi. 
* berty to join convoy at the rendezvous) arrive at 
* Greenock or Port-Glaſpow, or at their port of 
« diſcharge in Great Britain, and until ſaid pro- 
te duce” be there ſafely landed.“ The clauſe 
ſpecifying the premium, with the condition of 
inſurance, runs thus: © After the rate of 15 
„ puineas for each L. 100 Sterling, warranted 
«.with convoy, with L. 5 per cent. additional, if 
« it does not fail on or before the 1ſt Auguſt 
current.“ 

The other policy, ſubſcribed at Greenock, by 
Campbell, and others, was in theſe words :—* Be- 
« ginning the ſaid adventure upon the goods and 
„ merchandiſe, at and from the ſhipping there- 
* of on board ſaid Commerce, at her port or ports 
of loading in Jamaica, and continuing until 
« ſaid Commerce ſhall arrive at her port of diſ- 
„charge in Clyde, and until ſaid goods and mer- 


+ chandiſe are there ſafely landed: The ſaid 
commerce 
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« Commerce to ſail with convoy for Britain, on or 


« before the firſt inſtant ; or, if after that date, | 


'« to pay five guineas per L. 100 additional pre- 
« mium ; the ſaid Commerce having liberty to 
join convoy at the rendezvous.” 

Admiral Graves, with the convoy appointed 
for the Jamaica trade, ſailed from Bluefields, 
upon the 25th of July 1782, being fix days ſoon- 
er than the uſual departure of convoy. 

On the-29th of July, the Commerce ſailed from 
Montego Bay, on the oppoſite fide of the iſland ; 
and having ground to believe, that the convoy 
were already failed, ſhe proceeded after them, 
and joined them on the 20th of Auguſt, when 
ſhe received her /ailing orders, —After ſailing in 
company with them for ſome time, ſhe was ſepa- 
rated in a hurricane ; again joined the fleet, was 
again ſeparated, and taken by the Alliance, an 
American frigate. | | 

The cauſe having come, (by ſuſpenſion,) be- 
fore the Court of Seſſion, the principal grounds 
maintained by the aſſured, ſeemed to be theſe :!— 
That in practice it was cuſtomary for veſſels ſta- 
tioned upon the north fide of Jamaica, inſtead 
of going round to Bluefields, to wait for convoy 
at Negril Point, or ſomewhere off the weſt end 


of the iſland ; therefore it was not neceſſary to 


Join at Bluefields, That, from ſeveral caſes, par- 
ticularly Victorin v. Cleeve, Strange, 1250, it ap- 
peared ſufficient, if a clauſe of convoy was adhe- 
red to ſubſtantially, And a diſtinction was at- 

tempted 
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tempted between the expreſſions, warranted with 
- convoy, and warranted to depart with convoy, 
The underwriters produced a certificate,” that, 


by the Glaſgow practice, theſe expreſſions are 


held to he ſynonymous. And they quoted a va- 
riety of recent caſes, to ſhow the literal adhe. 
' rence required by the Engliſh Courts, and by 
mercantile practice, to a elauſe of convoy. ' © 
Lord BRARXTIEID Ordinary, decided in favour 
of the egg vi by Juſpending” tbe letter 
„ fimpliciter.“ 
Upon a ne petition and anſwers, it 
was obſerved upon the Bench. The veſſel inſur- 
ed is protected by the policy, while ſailing to 
the place of rendez vous. If ſhe does not take 
advantage of this power, ſo as actually to join 


convoy, ſhe has herſelf to blame. The condition 


of the contract is not implemented; the policy 
is void ab initio, and cannot revive in conſe- 
quence of. any ſubſequent junction. A veſſel is 
no more at liberty to ſet ſail after her convoy, 
than ſhe is before it. Where would a latitude 
in this reſpet end? The Court . 
adhered. 1786, —Fac. Coll. , 

The fame point was ne inuftrated by 

a variety of examples in caſes of deviation. 

10. It is not inconſiſtent with what has now 
been obſerved, that when the terms of a war- 
ranty have been ſtrictly complied with by the 
aſſured, and the adventure has been commenced 


upon thoſe terms, the inſurer is not liberated 
| from 
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from his obligation from any change of circum- 

ſtances, occaſioned by unavoidable accident, 

in the courſe of the voyage. Such changes 
conſtitute a part of that riſk which the inſurer 
has undertaken, and for which the premium is 
given. 

Thus, where a . ſhe 
is neutral when the riſk commences, but ſhe be- 
comes otherwiſe in the courſe of the voyage ; 
the warranty is held to be fulfilled ; for this is an 
accident in the courſe of the adventure inſured. 


EDEN againſt PARKINSON: - _ 


The plaintiff inſured the ſhip the Yonge Her- 
man Hiddinga and her cargo, at and from L'Ori- 
ent to Rotterdam, warranted a neutral ſhip and 
neutral property. The ſhip failed from L'Ori- 
ent on the voyage inſured on the 11th Decem- 
ber 1780, having the inſured cargo on board ; 
and both the ſhip and cargo were at that time 
neutral property, and continued ſo until the 
20th of December 1780, when hoſtilities com- 
menced between the Engliſh and Dutch. The 
veſſel was taken on the 25th of December, and 
condemned as lawful prize. 

| Theſe were the principal facts of a caſe ſub- 
en by a jury at Guildhall to the opinion of 
the Court. It was contended for the plaintiffs, 
that the warranty was complied with by the 
neutrality of the ſhip and cargo at the time 
when the voyage commenced. For the defend- 

' Vuu ant, 
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ant, that this warranty was intended to be co- 


extenſive with the voyage; and that it was the 
_ fame with an inſurance againſt war-ridk... 

Lord MansFlzLD ſaid, that the riſk of future 
war is taken by the underwriter in every policy; 
like every other riſk that ariſes in the courſe of 
the voyage. There is an implied warranty in 
every inſurance, that the veſſel is good and ſuf. 
ficient for the voyage; but this only relates to 
the time of her ſailing. If ſhe becomes inſuff. 
cient during the voyage, it is at the riſk of the 
underwriter. In the ſame manner, if a ſhip is 
warranted neutral, it means when the adyen- 
ture commences ; if ſhe becomes liable to cap- 
ture in the courſe of the voyage, it is one of thoſe 
accidents for which the underwriter is anſwer- 


able. The .poſtca to be delivered to the plain- 


tiff. Douglas's Reports, 26th June 1781. 

In the ſame manner, in caſes of convoy, it is 
enough if the condition be once fulfilled, by the 
veſſel inſured having made an actual junction, ha- 
ving got her ſailing orders, and making an incep- 
tion of the voyage with her convoy. Any ſepars- 
tion that may afterwards happen is an accident 
in the courſe of the adventure inſured. It is 
like a deviation from neceſſity, which does not va- 
cate the agreement. - 


| JeFFERY v. LEGANDRA. _ 
A veſſel was infured ! from London to Cadiz, 


*« warranted-to depart with convoy.“ In an 
action 


wn > mc e ö a = 


Pm GG a0 =©&y = o& =» ww 


=] 


Deg = ==&s 


* 


r . I... 


—_— 


* 


_NoN-PERFORMANCE OF WAAXANT IIS. 527 


action on the policy, the jury found that the 
ſuip departed from the port of London, in com- 
pany with the convoy ; and that they failed to. 
gether as far as the Je of Wight, where they 
were ſeparated by ftreſs of weather. That the 
eonvoy put into | Torbay, and the inſured ſhip 
into Foxwey.in Cornwall. That three days after- 
wards; the wind ſetting right to bring the con- 
yoy down the Channel, the ſhip failed ont of 
Fowey to meet the convoy, but it did not come; 
ſtorm; on the coaſt uf France, and captured. 

It was held by the whole Court, that the 
words warranted to depart with convoy,“ 
mean only that the veſſel inſured ſhall depart 
with convoy from his firſt port, and ſhall not 
leave it through any fault of the maſter. And 
here the! maſter had done all in bis power to 
continue in company with the convoy. There- 
fore judgment was given for the plaintiff.— 
3. Lev. 320. —-Cartbew, 216.—2. Sal. 443.— 
I. Shower, 320 —4. Med. Rep. 58. 


This principle is carried ſa far, that if the 
veſſel inſured has actually joined convoy, and is 
within the rendezyous at the time of failing ; if 
ſhe has her ſailing orders, is in every reſpect 
ready to depart with the armed force, and 
makes an effort: for that purpoſe; the attempt 


to fail along with the convoy is conſidered as a 


lufficient inception of the voyage; and, although, 
| from 


232. 


* 
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from the accidents of wind and tide, it ſhould 
„ ne een Irene 
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Inſurance was made at and from London 
*« to Quebec, warranted to ſail with convoy for the 
% voyage.” The convoy lay at Portſmouth, and 
the ſhip at Stoker” bay, which is within the 
place of rendezvous ; and ſhe had got failing 
orders from "Captain ——— of the | Aſifarce. 
On hearing the ſignal for ſailing, ſhe weighed; 
but the wind failing, and the tide being ſpent, 
ſhe could not get away along with the convoy. 
She therefore followed next tide; but never 
came up with them, and was capturet. 

It was held that there was a ſufficient per 
formance of the warranty; as the ſhip had joined 
at the place of rendezyous, and her not ſailing 
with the convoy aroſe from an event not with 
in the power of man to control.— At Guildhall, 
after Hilary, 1783. MC. | 


C HAP. UI. 
Of the Premi um, and of the Return of. Premium, 
when the Policy is vacated, 


8 much with regard to the obligation of 
the underwriter ; the duration and nature 
of the riſk for which he is liable ; the extent to 


which he is ſubjected when a lok has been in- 
curred, 


—w — — — . 


'NoN-PERFORMANCE or WARRANTIES: | 529 
curred, and the circumſtances which vacate the 


| policy, and deſtroy his reſponſibility : It re- 
mains to conſider the effect of the ſame circum- 


ſtances upon the eonalpoading n of the 
aſſured. * 

I, That, whenever the Kent hea — run 
the complete hazard preſcribed by the contract, 
he is entitled to the whole conſideration ſtipu- 
lated, it is unneceſſary to obſerye. When the 
inſured voyage. is completed, the underwriter 
has, indiſputably, earned his whole premium, 

On the other hand, where the intended agree- 
ment of inſurance has not been carried into ef- 
fect, and where conſequently the inſurer has run 
no riſk at all, he can have ng title to the premi- 

um for which he has given no equivalent. 

But the inſurer may, in certain caſes, be en- 
titled to the whole conſideration, although he 
may not have run the whole, but only a part 


of the correſponding hazard; ſuppoſing that he 
has been prevented by the fault of the aſſured. 


If two perſons enter into a bargain, and after it 
is completed by all the legal ſolemnities, one of 
them wiſhes to recede, the other 1s not, without 
his own conſent, to be deprived of the advan- 


tage ariſing from the. ſtipulation ; and he who 


is ready to perform, may exact performance, al. 


though the other party ſhould decline to receiye 
the equivalent confideration in terms of the bar- 


gain. It is not preciſely neceſſary that the in- 


ſurer ſhould run the whole riſk, but only, after 


the 
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the bargain is once complete, that the'contrary 
was not his fault; quad per eum non ſtetit." 
From theſe principles, it follows, that where. 
ever the contract of inſurance is null and void 
ab initio, the aſſured may demand a return of pre- 
rer ene 
Among thoſe circumſtances which deſtroy 
the contract entirely, the intervention of fraud 
or of error, produces one very important claſs. 
Where a perſon” has been led to execute an 
inſurance by direct fraud; by à mutual error in 
the material qualities of the ſubject; or even in 
conſequence of any miſtake ariſing from the fault 
of the other party, which may effect his eſtima- 
tion of the riſk the bargain i is void from the 
beginning; and as no hazard is run on the one 
fide, no premium can be due on the other. 
It has, however, been the ſubject of ſome doubt, 
how far, in caſes of very palpable and groſs impo- 
fition, the aſſured ought to be allowed to recover 
the premium ; and whether he ſhould not incur 
a forfeiture of it as a penalty. The regulations of 
Florence declare, in caſe of fraud with regard to 
the ſtowage of goods, that © the inſurers ſhall not 
be under any obligation, and yet ſhall be entit- 
led to the premium.” There is a ſimilar regula- 
tion at Antwerp, with reſpect to over- inſurances. 
And from the votes of the Commons in 1747, it 
ſeems to have been intended in England, to im- 
poſe the ſame penalty upon every ſpecies of fraud 
in infurance, TR | 


It 
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It muſt be admitted, that the aſſured cannot 
be allowed to found upon his own fraud or omiſ- 
fion, in order to annul the contract, when the 
event has turned out favourable to the inſurer. 
If the veſſel arrives in ſafety, the aſſured can - 
not maintain that circumſtances had been con- 
cealed by him, that therefore the contract is 
null, and the premium to be returned. But, on 
the other hand, where the affured is in petitorio; 
where the veſlel is loſt, and, againſt an action 
on the policy, the underwriter pleads the de- 
fence, that the conduct of the aſſured was 
fraudulent ;—this defence tends to cut down the 
contract entirely ; and for the inſurer to retain 
the premium, would be inconſiſtent with his own 
argument, for the nullity of the agreement ſup- 
poſes that he neither can ſuſtain loſs, nor reap 
any benefit from that deed. | 

The point has been ſettled accordingly in 
England, by repeated deciſions. 

In Whittingham v. Thornborough, where the 
aſſured was fraudulent, by procuring the name 
of a leading underwriter as a decoy, ** the policy 
was decreed to be delivered up, and the pre- 
* mium to be repaid.” In D* Acoſta v. Scanderet, 
where very material advices had been concealed, 
L. MAccLE$FIELD decreed the policy to be 
delivered up, with coſts ; but the premium 
* to be paid back, and ad out of the 
« coſts.” 


W1LsoON 
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In action on a policy of inſurance on a ſhip, 
with a claim for money had and received to the 
plaintiff's uſe, it appeared that the firſt under. 
writer was only a decoy to draw in others; it 
being agreed that. he ſhould not himſelf be 


bound by ſigning the policy. The jury found 


a verdict for the aſſured plaintiff for L. 10 


premium, on the count for money had and 
received to his uſe, though they found againft 
the policy as fraudulent. The trial was had 
under a decree of the Court of Chancery, where 
the inſurer, being there complainant, had offer- 
ed to pay back the premium. 

With the concurrence of the Court and the 
Counſel, it was agreed to bring this queſtion be- 


fore the Court, whether, upon a policy of in- 


ſurance being found fraudulent, the premium 
ſhould be retained by the inſurer, or returned 
to the aſſured. Beſide the caſes Whittingham 
v. Thornborough, and D. Acoſta v. Scanderet, the 
plaintiff's counſel cited a caſe Rucker v. Hol- 
lingbury, in which the maſter of the rolls had 
been of an opinion oppoſite to the two former 
deciſions. 

Lord MansF1tLD ſaid,— There muſt be ſome 
miſtake as to this laſt caſe ; for the practice of 
Chancery was certainly agreeable to the two for- 
mer. Theſe were all in Chancery; and it did 
not appear there was any common law deciſion 
upon the point.—In this inſtance, his Lordſhip 

looked 
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looked upon the offer made by the complain- 
ant's bill in equity to be the ſame thing, as 
if he had brought the money into Court, — 
3. Burr. 1361. 


A deficiency with regard to the ſtatutory 
requiſites, forms another general claſs of circum- 
ſtances, which render an inſurance void from the 
beginning, and which, therefore, ought naturally 
to deſtroy the underwriter's right to the premium. 
When the policy has not been, in proper time, 
drawn out on ſtamped paper ; when it relates to 
a wagering intereſt, or to an illicit trade ;—the 
inſurer runs no hazard, and is not entitled to the 
conſideration. - | 

By one of the acts, however, impoſing a ſtamp- 
duty on policies of inſurance, the premium is, in 
all caſes of contravention of the ſtatute, declared 
to belong to the inſurer. 5. Geo. III. c. 46. 

In thoſe policies which are null, as contrary 
to ſtatute, it generally happens, that both parties 
are acceſſory to the evaſion of the law ; for ex- 
ample, in a wagering policy, or an inſurance of 
illicit trade. In ſuch inſtances, a court of juſtice 
will reprobate any claim upon the contract; 
but if it is once carried into execution, the judge 
will refuſe to interpoſe, in order to reſtore par- 
ties againft the conſequences of their own impro- 
per conduct. | 

Thus Lowry procured inſurance from Bour- 
dieu, on a ſhip bound to the Eaſt Indies, with 
"LEN the 


| 
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the view of ſecuring himſelf in payment of a ſum 
due by the captain; the aſſured had paid the 
premium. After the veſſel had arrived, he raiſed 
an action to recover the premium, upon the 
ground that this had been a wager-inſurance, 
The Court thought, that both parties were guilty 
of a breach of the law, and it was proper to al. 
fiſt neither. In pari delifto, meliar eſt conditia 
i poſſidentis,” Beſides, if money has been given 
for an illegal purpoſe, it can only be recovered 
while the contract continues e, but here 
it has been executed. 
But the moſt important examples of a null 
infurance, are fqunded on the circumſtance, that 
this contract is not complete, nor fully binding | 
on the aſſured, until a performance has been | 
made by the underwriter ; that is, until the in- | 
ſured voyage has commenced, and the under- | 
writer has begyn to run the hazard. Until the | 
adventure has commenced, the afſured has a 
power to retract. He exerciſes this power when- | 
ever he alters the voyage, or departs in any ar- | 
ticle from the expreſs or implied conditions of the | 
agreement. For example, where, before the 
commencement of -hazard, the plan of the voyage 
is changed, and it is reſolved to touch at ports 
not ſpecified, or to proſecute a deſtination differ- 
ent from what was underſtood. Where the veſ⸗ 
ſel is warranted neutral, with convoy, or to fail be- 
fore a day, and ſhe fails i in the performance of 
theſe declared conditions. 


m_— — \ - a _— a "OY 
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Where the aſſured has thus receded from the 
bargain, by altering the plan of the voyage before 
the commencement of riſk, the contract is totally 
annulled; the underwriter 1s not liable in indem- 
nity, and the aſſured recovers his premium. 

On the other hand, wherever the bargain 
is completed; where it relates to a legal inter- 
eſt; where it is executed agreeably to ſtatute; 
where it has not originated in miſrepreſentation or 
concealment; and where there has been a begin- 
ning of performance: — In other words, where 
the inſured hazard has commenced, the premium 
is gained by the underwriter. From the moment 
that the riſk commences, the affured has no 
longer a power to recede. If he perſiſts in the 
adventure toa concluſion, the underwriter is liable 
for accident in the courſe of it, and earns his whole 
premium, by being expoſed to the whole hazard. 
But if the aſſured, after the commencement of 
riſk, chuſes to depart from the voyage underta- 
ken, ftill the infurer is not, without his own 
conſent,” to be deprived of the benefit of his con- 
tract; and though, from the fault of the aſſured, 
he does not actually run the whole riſk, he is 
entitled to retain the confideration. In every 
caſe of deviation, therefore, or departure from 
the policy ſubſequent to the commencement of 
riſk, although the inſurer's obligation is at an 
end, yet the premium is gained. 

The principle that a premium is due S the 


aſſured, in conſideration of a correſponding riſk, 
undertaken 
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undertaken by the inſurer, has led to a queſtion, 
whether, in certain caſes, the hazard of a voyage 
may not be conſidered as diviſible; ſo that an 
_ apportionment of premium may be made accord. 
ing to the length that has actually been proceeded 
in the ſtipulated adventure. In general, it ſhould 
ſeem, that the adventure deſcribed in any fingle 
policy, is to be conſidered as one complex whole, 
which the inſurer undertakes in conſideration of 
the entire premium. It does not appear, that 
parties have formed any idea of a ſubdiviſion of 
the riſk, correſponding to a ſubdiviſion. of the 
premium. Conſequently, if the voyage be once 
commenced, there can be. no room for an appor- 
tionment. 

But there is one caſe, i in which parties muſt 
have formed a conception of the adventure as 
diviſible; wherever one part of it depends on a 
condition, and another does not; for, when this 
occurs, the two parts of the inſurance are in a 
very different ſituation. The exiſtence of that 
part which is conditional, is perfectly uncertain. 

For example, inſurance is made © from London 
to Jamaica, and from Jamaica to London, war- 
“ ranted with convoy in the homeward voyage.“ 
Parties muſt be preſumed to have conſidered 
theſe two inſurances, out and home, as two ſepa- 
rate riſks ; for the condition may fail, and conſe- 
quently, the inſurance home be null. And if they 


were to be viewed as one riſk, this abſurdity 
would 
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would follow, that the inſurer could not be ſub- 
jected for a total loſs in the outward voyage, be- 
cauſe it is impoſſible at that period to ſay, whether 
the condition of convoy homeward ſhall be ful- 
filled or-not. 0 

It is not enough, however, to afford room. for 
a partial return of premium, that the adventure 
be partly conditional. Becauſe it is not ſuffici- 
ent the voyage be diviſible ; it is farther requi- 
fite that there be ſome data, in what manner to 
make the diviſion, and how to apportion the pre- 
mium on the riſk actually run. For this pur- 
poſe, a proof muſt be adduced, that mercantile 
people, in the circumſtances of each caſe, conſi- 
der a certain proportion of the premium as ade- 
quate to the different branches of the adventure. 
Without theſe two circumſtances, an adventure 
partly conditional, and a proof of mercantile u/age, 
it ſeems to be eſtabliſhed that no apportionment 


can take place. 
STEVENSON v. SNOW. 


This was. a caſe reſerved at ni prius before 
Lord MANSFIELD, for the opinion of the Court, 
upon an action brought by the plaintiff, the in- 
{ured, againſt the defendant, the inſurer, for a re- 
turn of part of the premium. 

It was an inſurance * upon a ſhip at five gui- 
< neas per cent. at and from London to Halifax 
in Nova Scotia, warranted to depart with con- 

*© voy 
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« voy from Portſmouth ; that is ta ſay, the Ha- 
« lifax or Louiſburgh convoy.“ 

Before the ſhip arrived at Portſmouth, the con- 
voy was gone. Notice of this was immediately 
given by the inſured to the underwriter ; and, 
at the ſame time, he was deſired either to make 
the long inſurance, or to return part of the pre. 
mium. 

The inſured acquieſced i in the payment of one 
and a half per cent. as the aſcertained premium 
between London and Portſmouth ; and demand- 
ed a return of premium upon the other part of 
the adventure between Portſmouth and Halifax, 
as the condition had not been fulfilled, and there- 
fore the policy ſo far was void. 

The jury find, that the uſual ſettled premium 


between London and Portſmouth, is one and one- 


half per cent. They alſo find, that, in circum- 
ſtances like the preſent, it is cuſtomary for the 
underwriter to return part of the premium ; but 
the quantum uncertain. 

For the plaintiff, it was argued, that as the 
underwriter had not run the whole riſk, he ought 
not to retain the whole premium. It was anſwer- 
ed for the defendant, that the contract was en- 
tire, and could not be divided into parts; the 
premium was given in confideration of the whole 
voyage complexly ; it was impoſſible to appor- 
tion it, and to ſay with certainty what part of 
the premium the contracting parties might con- 
fider as correſponding to one part of the * 

an 
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and what to another. That whenever the riſk 
had once commenced, the whole premium was 
gained, If the veſſel had been loſt between 
London and Portſmouth, the underwriter would 
have been liable for the whole loſs; the voyage 
therefore was 8 and the whole pre- 
mium due, | 

It was replied, the voyage here is not one en- 
tire riſk, but diviſible. There is one voyage 
from London to Portſmouth, and another from 
Portſmouth to Halifax. If the ſhip had been loſt 
between London and Portſmouth, the inſurer 
would have been liable; but he would have been 
entitled only to. a proportion of the premium 
corteſponding to the riſk run. See Ord. Coning/b. 
and Stockh. Magens, vol. 2. p. 190. 266. | 

Lord MansFIELD was. clear that the riſks were 
diviſible. The other Juſtices, DEN Iso, Fos- 
TER, and WII Nor, were of the ſame opinion. 
The one voyage was pure, the other conditional; 
and the condition had not exiſted.— Per Cur.— 
Judgment for the Pini. 3. Burr. 17th Nov. 
176. 


TyrIzt v. FLETCHER, 


Fletcher inſured Tyrie upon © the ſhip Jabeila, 
* at and from London, to any port or place 
* where or whatſoever, for twelve months, from 
* the rgth of Auguft 1776 to the rgth of Au- 
* guſt 1777, both days inclufive, at L. 9 per 
cent. warranted free from captures and feizures 

«6 by 
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by the Americans, and the conſequences 
thereof. In all other reſpeQs, it was, in the 
common form, againſt all perils of the ſea, Gt. 
The ſhip ſailed from the port of London, and 
was taken by an American'privateer about two 
months afterwards. - 

The plaintiff having brought an action for a 
return of part of the premium, by- conſent a 
verdict was found for the plaintiff, fubjet to the 

opinion of the court. 
For the plaintiff it was argued, that as only a 

part of the riſk had been run, only a part of the 
premium was due. | Stevenſon v. Snow. That 
was a policy upon a voyage; but it was eaſier 
to apportion the riſk in a policy upon time like 
the preſent, than in a policy upon diſtance, In 
the caſe of Bond u. Nutt, the underwriters paid 
into court a part of the premium, in proportion 
to that part of the voyage from which they held 
themſelves diſcharged. The conſtruction of the 
policy under theſe circumſtances ought to be, 
that it was an inſurance for twelve months, at the 
rate of ſo much per month ; as the riſk was only 
run for two months, the premium advanced up- 
on the other ten ought to be returned. 

It was argued for the defendant, that the po- 
licy was one entire riſk; and that, as ſoon as 
the ſhip failed from the port of London, that 
riſk commenced, and the entire premium was 
due. In the caſes Stevenſon v. Snow, and Bond 
v. Nutt, there were two diſtinct voyages. If a 

policy 


8 


G e , reer on 
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policy upon time may be divided into months, why 
not into weeks or days. The preſent caſe is not 
diſtinguiſhable from an inſuranee upon a life for 
a year, with an exception of ſuicide, where the 
party deſtroys himſelf within a month. No one 
ever thought of requiring a return of premium 
in that eaſe, becauſe the riſk is entire; fo er 
the preſent caſe. 

Lord MangrizLD faid, hath were two gene⸗ 
ral rules effabliſhed, applicable to the queſtion. 
, That where the” riſk has not been run, 
whether its not having been run was owing to 
the fault, pleaſure, or will of the infured, or to 


any other cauſe, the premium ſhall be returned. 


2dly, That if the riſk has once commenced, 


N ee unn, of 


premium. 

In the cafe of Suh an o. Snow, there were 
two ſeparate voyages or riſks inſured. The ex- 
ample of à life-policy, quoted b y the defen.. 
dant, is/preeifely in point. | 

In the preſent caſe, parties, inſtead of infuring 
from two months to two months, or for any 
other proportions of time, had made no divifiort 
of time at all. It is one entire coritrat from 


Auguſt 1776 to Auguſt 1777, and ſuppoſes the 


inſured to have meant to give one entire ſum. 

As rox, J.—-This is one entire contract. In 

the caſe of Bond v. Nutt, the voyage was divifi- 

ble, viz. at a port in Jamaica, and from that port, 

— if ſhe ſailed before a certain day. 
Yyy WILLES 
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WIIIXS and ASHURST, J. of the ſame opinion, 


| Johns for the defendant. "OS Os 
18th em. 1777. 


Lon Aix againſt THOMLINSON. . | 


The plaintiff had underwritten L. 200 on a 
policy effected at Newcaſtle, whereby the ſhip 
the Chollerford was inſured againſt capture by 
the enemy for twelve months, in the coaſting 
trade between Leith and the Iſle of Wight, be- 
ginning the 13th of March 1779, and ending 
the 13th of the ſame month 1780, at the rate of 
15 per cent. per month. 

The ſhip was loſt in a fo, within the firſt 
two of the twelve months for. which the inſu- 
rance was made. And the plaintiff brought an 
action for the premium, which, according to 
the uſage of Newcaſtle, had not been paid per 
advance. The defendant tendered L. 3 as the 
premium for two months, upon this ground ; 
that as the inſurance was at ſo much for each 
ſeparate: month, the premium was only due for 
that number of months for which the riſk had 
continued. A jury, at the aſſizes for Northum- 
berland, returned a verdict ſubject to the opi- 
nion of the Court upon this point. 

It was argued for the defendant, that this was 
not one entire contract for a year, but an inſu- 
rance from month to month, for twelve months. 
If the policy had been for a year or twelve 
months, and the N a groſs ſum, the Court 

could 


# NoN-PERFORMANCE OF WARRANTIES. 543 


could not have apportioned it, becauſe the riſk 
in one month might be greater than in another; 
but here the parties have apportioned the pre- 
mium. The only purpoſe that they could have 
for mentioning the monthly proportion, muſt 
have been to aſcertain the ſum to be returned, 
in caſe of capture within the year. If it had 
been meant to be an entire contract, the premi- 
um would have been fixed at L. 18 ao; nn 
without any mention of months. 

Lord MansFIELD and the Court were very 
clear. His Lordſhip ſaid, that it was an inſu- 
rance for twelve months, for one groſs ſum of 
L. 18. They have calculated this ſum to be at 
the rate of 15 8. per month. But what was to be 
paid down? Not 15 8. for the firſt month, and fo 
for month to month, but L. 18 at once. 

The poſtea to be delivered to the plaintiff. 
Douglas* Reports, 1/t February 1781. 


BERMON again/f WOODBRIDGE. 


In a policy of inſurance on the French ſhip 
Le Pactole and her cargo, the voyage was deſcrib- 
ed in the following words: At and from Hon- 

fleur to the coaſt of Angola, during her ſtay 
„ and trade there; at and from thence to her 
port or ports of diſcharge in St Domingo; and 
* at and from St Domingo back to Honfleur.” 
The clauſe reſpecting the premium was as fol- 
lows.—“ Slaves valued at 800 livres per head; 
* the ſhip at L. 1450 Sterling; other goods, c. 

66 As 
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as intereſt may appear, at « premium L. 11 

0% ger cent.“ 

The ſhip failed to Ages; and Horm thence 
to the Weſt Indies, On her way from Angola 
ſhe put in at Cayenne on the coaſt of America, 
and from Cayenne went to Martinico, confeſſed. 
ly out of the courſe to St Domingo. The cap- 
tain attempted to juſtify this deviation upon the 
_ footing of neceſſity; but the jury were clear it 
was not neceſſary. Upon their declaring that 
opinion, it was contended for the plaintiff, that 
the voyage inſured ought to be confidered as 
compoſed of three diſtinct parts, viz. I/, from 
Honfleur to Angola; 2d, from Angola to St Do- 
mingo; za, from St Domingo to Honfleur; 
and that as the laſt of theſe had never commen- 
ced, there ought to be a return of premium up- 
on it. The jury having likewiſe found upon 
this point for the defendant, a new trial was 
moved for. 

Lord MANSFIELD, in delivering the opinion of 
the Court, ſaid, - The queſtion depends on this, 
whether the policy contains one entire riſk on 

one voyage, or whether it is to be ſplit into fix 
different riſks; for by ſplitting the words, and 

taking at and from ſeparately, it will make fix 
inſtead of three riſks, viz. I. at Honfleur ; 2. from 
Honfleur to Angola; 3. at Angola, Kr. Here 
the inſured and inſurers conſider the premium 
as an entire ſum for the whole, without diviſi- 
en; it is eſtimated on the whole at x1 per cent. 
And, 
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And, wälen is extremely material, there is 55 
contingench, at any period out or home, mention- 
ed in the policy, which, happening or not hap- 
pening, is to put an end to 2 inſurance. The 
two caſes of Stevenſbn v. Snow, and Bond v. Nutt, 
which had been founded upon, were quite dif- 
ferent from this. In theſe caſes, the two parts of 
the voyage were ſeparated from each other, by 
a condition being annexed to one of them, 
which made it a contingency, whether that part 
of the infurance ſhould take effect or not. The 
two caſes of Tyrie v. Fletcher, and Loraine v. 
Thomlinſon, were very ſtrong on the other fide ; 
for if yon could apportion the pretnium in any 
cafe, it would be in infurances on time. There- 
fore we think this an entire riſk, 'one voyage, 
and that there can be no return of premium. 
The rule difcharged. Douglas? Reports, 2d July 
1781. 


Marnn v. . 


The defendant inſured the plaintiff * at and 
„from Jamaica to Liverpool, warranted to 
* fail on or before the firſt of Aupuft, at 20 gui- 
neus pvr cent, to return 8, if ſhe ſails with con- 
Vo.“ The ſhip did not fail till September, 
and was loſt. 

In an action at the aſſured's inſtance for re- 
turn of premium, the underwriter paid 8 guineas 
into Court, by way of making a return for con- 
yoy, The jury found a verdict for 8 guineas 

| | more, 
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more, which was allowing the underwriter to 
retain. 4 guineas for the riſk. at Jamaica. Mo- 
tian to ſet. aſide the verdict, and enter u nonſuit. 

Lord MaxsrIzTD.—It appears from the evi- 
dence, that the riſk at Jamaica 1s different on 
different ſides of the; iſland ; and it would be 
endleſs to apportion it. Beſides, - parties have 
exprefaly divided the riſk with reſpect to con- 
voy; they ſtipulate a premium of twenty guineas 
to return 8, if ſhe ſail with convoy. But there 
is no ſuch diviſion with reſpect to the time of 
ſailing, ſo that it ſeems to have been intended 
as an abſolute warranty. In Stevenſon and Snow, 
the Court went on its being expreſſed ſo as to 
conſtitute two voyages; the uſage being to have 
convoy from Portſmouth only, and the riſk from 
London to Portſmouth being exactly known. 
WirrIXs, J. thought the premium ſhould be 
apportioned. 

ASHURST, J. agreed with Lord MansF1zLD. 

BuLLER, J.—-The parties do not appear to 
have conſidered it as two riſks, ſo the Court can- 
not do it for them. All inſurances from Ja- 
maica are at and rom; and although in many 
inſtances the voyage has not begun, yet it never 
has been ſuppoſed that a return of premium 
ſhould take place. The jury had found no 
uſage. The rule for ſetting aſide the verdict 
made abſolute. Eaſt. 24. Geo. III. MS. 


Loc 
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e iin Lond Align 4 

- The a dent inſured the plaintiff, on a ſkip 
the Famaica, at and from Jamaica to London, 
« warranted to depart with convoy for the voy- 
age, and to fail on or before the firſt of Au- 
« guſt, —at a premium of 12 guineas per cent.” 
The ſhip failed on the zift July 1582, but with- 
out convoy for the voyage. In an action for 
return of premium, (amounting to L. 50, 8s.) the 
jury found the facts above ſtated; and farther, 
« that in inſurances at and From Jamaica, with a 
« warranty as in this policy, when the ſhip does 
not ſail before the day fixed, or does not fail 
« with convoy, it is the ufage to return the premi- 
um, deducting one-half per cent.“ Queſtion, for 
the opinion of the Court, Whether the plain- 
tiff is entitled to recover? | 

Lord MansFitLD.—The ws is FO that if 
the riſk be once commenced, there can be no 
return. Hence, in a queſtion where diſtinct 
riſks are inſured by the ſame inſtrument, my 
opinion has been to divide the riſks. I am a- 
ware there are great difficulties in apportioning, 
and therefore the Court have generally leaned 
againſt it. But when there is uſage, * el 
ty is removed. 

WirIIxS and F en 5 concurred. - 

Bol TER, J.—Since Lord Horr's time, a great- 
er latitude has been adopted in admitting parole 
evidence, and with regard to the effect of v/age 
in the conſtruction of a policy. Uſage will 

make 
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make places within the policy which are not 
within the words. It will explain aud even pon. 

trol a policy. The uſage here found is univer- 
fal; and though the ſum. of one-half ner cem. 
may in ſome eaſes he a ſmall allowance for the 
rick at Jamaica, yet the underwriter is aware of 
that, In Meyer v. Gregſon, there wus no uſage 
proyed. The Pee to the Pong 100 25. 

Ceo, III. MS. 

. When, the palicy is null, from the begin 
ning, ſo that the underwriter runs no riſk, and 
the aſſured recovers the premium, the former is 
allowed to retain one-half per cant upon the 
Ken intel. as 2. conſideration Far keeping an 
account. af the tranſaction. 

II. Although the premium is d the 
policy to be paid by advance, yet it is not ſo in 
fact; but is uſually retained in the hands of the 
aſſured, or of the inſurance· broker, until the iſ- 
ſue of the adventure, when a final 9 
can! take place between the parties. 

Inſurance i is, in general, executed — Po in- 
tervention of a broker. The braker is, in the 
firſt inſtance, the agent of the aſſured, from 
whom he receives an order of inſurance, which 
he ſhows to different underwriters 38nd if they 
agree to undertake the riſk, he draws up a for- 
mal policy in terms of the order, fog: ee 15 
ſeription. 

If the broker A to take proper — 


for Setting the order executed, after having un- 
dertaken 
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dertaken it; or if he varies from the terms of it, 
he muſt -be reſponſible - to the merchant, his 
employer. See Delancey againſt Stoddart, in 
Termly Reports, Mich. 1785. Wilſon againſt 
Elliot. | In this reſpect, he ſeems bound to uſe 
the ſame; degree of diligence with any other 
factor. 

Where a policy i is effected by means of a bro- 
ker, the underwriter muſt be ſuppoſed to look 
to the broker for payment of the premiums, from 
the date on which they are underſtood to be 
due. This is believed to be agreeable to the 
general practice of Britain, as well as found- 
ed in the reaſon of the thing ; though I know no 
caſe, either Engliſh or Scotch, in which the 
point has been expreſsly decided. In the fol- 
lowing, (collected by Mr Park,) it became in- 
directly the ſubject of enquiry. 

Milton, a broker at Newcaſtle, had * 
inſurance for Bland. Milton, becoming bank- 
rupt, his aſſignees ſued Bland for premiums ad- 
vanced by Milton for his behoof. One queſtion 
that aroſe was, Whether credit was given to the 
aſſured, or to the broker, when the premium was 
not paid down at the time the inſurance was 
made? Milton ſwore, that, in May 1764, he had 
been told by the underwriters, that they would 
have nothing to do with the aſſured, which was 
conſidered at Newcaſtle as the London prac- 
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tice : That, from that time, he had always ated 
on this plan, and had paid, ſince that time, 
L. 1000 to underwriters, which he had never re- 
ceived. London brokers were then called, who 
{aid they underſtood the underwriters look to 
them only-; and that the underwriters did not 
once in ten times know who the aſſured were; 
and that, in caſes of failure, the underwriter 
came upon the effects of the broker; "the broker 
„ thoſe of the inſured. g 
In moſt parts of the kingdom, TOY this re- 
ſponſibility of the broker does not commence im- 


mediately on the execution of the policy, The 


delay of payment of the premium, whether it is 
to be confidered as an indulgence to the aſſured, 
or a matter of right, ſuppoſes that the broker 
ſhould be allowed a reaſonable time to exact pay- 
ment. The period allowed for this purpoſe Va- 
ries ſo much in different parts of the iſland, is 
ſo fluctuating, and depends fo little 'on princi- 
ples, that anner n here be ſaid with regard 
to m-. 

Although the whole expence of inſrntice 
muſt ultimately be borne by the aſſured, yet, in 
the office now mentioned of collecting the pre- 
miums, (which neceſſarily falls upon the broker, 
from the reſponſibility connected with his em- 
ployment,) he appears to act immediately as a- 
gent for the underwriter. For the trouble and 

| riſk 
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riſk attending the buſineſs; he is therefore in- 
demnified by a commiſſion of ſo much per cent. 
upon the premiums. The amount of this com- 
miſſion varies exceedingly in different ſitua- 
tions. 
In this manner, the broker is factor or agent 

for both parties, the aſſured and the underwriter; 
for the aſſured, by procuring inſurance upon his 
order; and, for the underwriter, by N 
the premiums. 

Every factor or agent has a lien for a balance 
due to him, upon the goods of his principal. 
This was found by Sir JonN STRANGE, Maſter 


of the Rolls, in the caſe of Kruger et al. v. Wilcox 


et al.; where his Lordſhip decreed, © 'That a 
„factor has a lien on goods conſigned to him, 
« not only for incident charges, but as an item 
of mutual account for the general balance due 
„to him, ſo long as he retains the poſſeſſion. 
gut if he parts with the poſſeſſion of the goods, 
he parts with his lien; becauſe it cannot then 
be retained as an item for the general account.“ 
There was another caſe, Gardiner v. Coleman, de- 
cided in the ſame manner. 


An inſurance- broker, therefore, as a factor for 


the aſſured, ſeems to have a lien upon the policy, 
while it remains in his cuſtody, for a balance due 
by his employer. 

Thus, Mr Amyand had got inſurance in bie own 


name upon goods the property of Mr Meybohm. 
Lord 
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Lord MaxsrEID faid—* Suppoſing Mr Amyand 
* to have made his inſurance, not upon his own 
account, but as agent for Meybobm, till, as 
« Amyand' has poſſeſſion of the policy, and ap- 
e pears to have been a creditor of Meybohm, upon 
« the balance of accounts between them, at the 


time when he made the inſurance, he is entitled 


to retain the policy.” Godin v. Lond. Af: Com- 
pany. 1. Burr. 489. 

In the following caſe, it may, perhaps, be 
doubted, whether the Court of Seſſion have not 
gone a greater length in ſuſtaining the broker's 
claim of retention. 


LzsL1z and THomsoN againſt David Linn. 

Leſlie and Thomſon, inſurance-brokers in Edin- 
burgh, were employed by Maclean, a merchant 
in Leith, to get inſurance on a ſhip done for him 
at Glaſgow. The brokers, in effecting this in- 
ſurance, had the policy taken out in their own 
names. Accordingly, a loſs having happened, 
one of the underwriters granted his bill for his 
ſhare, in favour of Leſlie and Thomſon, This 
bill, however, was by him tranſmitted to Maclean, 
who had previouſly got the policy into his cuſto- 
dy, upon which Maclean indorſed and delivered 

it to Linn, + 
Leſlie and Thomſon inſiſted for delivery of the 
bill to them, on this ground : That Maclean ha- 
ving 
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ving been previouſly endebted to them, they, 
with a view to avail themſelves of the poſſeſſion 
of the policy, for operating their payment, in 
the event of a loſs, had aceepted the commiſſion 
from Maclean, and, for their farther ſecurity, 
had the policy made out in the above manner. 
In a competition with regard to this bill, appear - 
ance having been made for Linn, they, in — 
port of this claim, 

Pleaded: The bill in queſtion being payable; 
to them, and not to Maclean, the indorſation in 
favour of Linn, by the latter, cannot confer the 
ſpecial privileges competent to indorſees of bills 
of exchange. Linn, therefore, in this competi- 
tion, ſtands on the ſame footing as Maclean him- 
ſelf would have dane; and the queſtion is, which 
of the parties has right to the contents of the bill, 
as a part of the inſured values payable by the un- 
derwriters? 

An inſurance-broker is to be conſidered as a 
factor acting on commiſſion; and as it is eſta- 
bliſned, that a factor is entitled to retention of 
the ſubject of his factory, for ſatisfaction of debts 
due to himſelf by his conſtituent ; ſo it is lawful, 
for an inſurance-broker to retain poſſeſſion of the; 
policy, for ſecurity or payment of debt owing to 
him, by the party on whoſe. commiſhon he acts, 
This rule is founded on the practice of mer- 
chants; and in England has been exemplified by 
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a judgment of the Court of King's Bench, Godin 
v. Lond. Aſur. Co. In this particular caſe, the 
policy was made out in the names of LZeftie and 
Thomſon, and therefore, though Maclean actually 
got it into his cuſtody, the effect reſpecting the 
latter is the ſame as if it had ſtill remained in 
the poſſeſſion of the former. | 
- Anſwered i The power of retention competent 
to a factor, is not diſputed. But an inſurance- 
broker acting in his proper ſphere is not a factor. 
If indeed the inſured, befides commiſfioning him 
to make the inſurance, which is his peculiar of- 
fice, were farther ſpecially to authoriſe him to re- 
tain the policy, and, in the event of a loſs, to re- 
cover the ſums underwritten, then he might ſo 
far aſſume the character of factor, and plead 
the privileges of ſuch. But whilſt his employ- 
ment is not thus extended beyond its proper li- 
mits, his commiſſion is ſtrictly confined to the 
effecting of the inſurance, by making the bar- 
gain with the underwriters; upon his doing 
which, it is his duty inftantly to deliver up the 
policy to his employer, who may have immediate 
occaſion for it, as in the event of his transferring 
the cargo ſo inſured to a purchaſer. As for the 
policy in this caſe, being framed in the name of 
the inſurance-brokers, that circumſtance muſt paſs 
for nothing, as being unauthoriſed by Maclean. 
The Lord Ordinary preferred David Linn to 
« the principal ſum and intereſt contained in 


and due by the accepted bill produced.“ ” 
e 
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The Court, however, altered that interlocutor, 
and preferred Leſlie and Thomſon. Fac. Coll. 
July 4. 1783. 


In the ſame manner, the broker has a ſimi- 
lar right of retention, for money due by the un- 
derwriter, upon the premiums in his hands. 
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No. I. Form of a London Por icr on Shipping and Merchandiſe. 
N the name of God, Amen. Meſſrs A. B. and Co. as well 


in their own names, as for and in the name and names of 

all and every other perſon or perſons, to whom the ſame doth 
or ſhall appertain, in part, or in all, doth make aſſurance, and 
cauſe themſelves, and them, and every of them, to be inſured, 
loſt or not loſt, at and from Hull to Hamburgh, upon any hind 
of goods, and merchandiſe ; and alſe upon the body, tackle, appa- 
rel, ordnance, munition, artillery, boat, and other furniture of 
and in the good ſhip, or veſſel, called the Prince Gallitzin, a 
Ruffian ſhip, whereof is maſter under God, for this preſent 
voyage, Jacob Trettacoff, or whoſoever elſe ſhall go for ma- 
ſter in the ſaid ſhip, or by whatſoever other name or names, 
the ſame ſhip, or the maſter thereof, is, or ſhall be called, or 
named. Beginning the adventure upon the ſaid goods and 
merchandiſes, from the loading thereof aboard the ſaid ſhip at 
Hull, or elſewhere, upon the ſaid ſhip, &c. and fo ſhall conti- 
nue and endure during her abode there, upon the ſaid ſhip, 
c.; and further, until the ſaid ſhip, with all her ordnance, 
tackle, apparel, &'c. and goods and merchandiſes whatſoever, 
ſhall be arrived at Hamburgh, upon the ſaid ſhip, &c. until 
ſhe hath moored at anchor twenty-four hours in good ſafety ; 
and upon the goods and merchandiſes, until the ſame be there 
diſcharged and ſafely landed. And it ſhall be lawful for the 
ſaid ſhip, Cc. in the voyage, to proceed and fail to, touch 
and ſtay at, any ports or places whatſoever, without preju- 
dice to this inſurance. The ſaid ſhip; &c. goods and mer- 
chandiſes, &'c, for ſo much as concerns the aſſureds and aſſu- 
rers in this policy, are, and ſhall be valued at—. Touching 
the adventures and perils, which we the aſſurers are content- 
ed to bear, and do take upon us in this voyage; they are of 
Aaaa the 
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the ſeas, men of war, fire, enemies, pirates, rovers, thieves, 
Jettiſons, letters of mart, and counter-mart, ſurpriſals, takings 
at ſea, arreſts, reſtraints, and detainments of all kings, prin- 
ces and people, of what nation, condition, or quality whatſo- 
ever; baratry of the maſter and mariners, and all other 
perils, loſſes, or misfortunes, that have, or ſhall come to the 
hurt, detriment, or damage of the ſaid goods and merchan- 
diſes and ſhip, @'c. or any part thereof. And in caſe of any 
loſs or misfortune, it ſhall be lawful to the aſſureds, their fac- 
tors, ſervants, and aſſigns, to ſue, labour, and travel for, in 
and about the defence, ſafeguard, and recovery of the ſaid 
goods and merchandiſes, and ſhip, &c. or any part thereof, 
without prejudice to this inſurance z to the charges whereof, 
we the aſſurers will contribute, each one according to the 
rate and quantity of his ſum therein aſſured. And it is agreed 
by us the inſurers, that this writing, or policy of aſſurance, 
ſhall be of as much force and effect, as the ſureſt writing or 
policy of aſſurance heretofore made in Lombardſtreet, or in 
the Royal Exchange, or elſewhere, in London; and ſo we 
the aſſurers are contented, and do hereby promiſe and bind 
ourſelves, each one for his own part, our heirs, executors, 
and goods, to the aſſureds, their executors, adminiſtrators, 
and aſſigns, for the true performance of the premiſes, confel-, 
fing ourſelves paid the confideration due unto us for this afſu- 
rance, by the aſſured, at and after the rate of five guineas 
per cent, In witneſs whereof, we the aſſurers have ſubſcri- 
bed our names and ſums aſſured, in London. 

N. B. Corn, fiſh, ſalt, fruit, flour, and ſeed, are warranted 
free from average, unleſs general, or the ſhip be ſtrand- 
ed; ſugar, tobacco, hemp, flax, hides, and ſkins, are 
warranted free from average, under five pounds per cent. 
and all other goods; alſo the ſhip and freight are war- 
ranted free of average, under three pounds per cent. un- 
leſs general, or the thip be ſtranded. 
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No. II. A Poricr from Fire, uſed in Scotland. 


Hexzas A. B. merchant ini has paid the ſum 
| of twelve ſhillings and eight pence to the Society of the 
Aſſurance Company, againſt loſſes by fire, and has 
agreed to pay, or cauſe to be paid to them, at their office in 
the fum of twelve ſhillings, at the term of Martinmas 
1787, and the like ſum of twelve /billings, at the ſaid term of 
Martinmas, yearly, during the continuance of this policy, for 
inſurance from loſs or damage by fire, for goods not hazardous 
in hrs ſhop, flone, ſlated, or tiled, called fituated in the 
Middle Street of Newcaſtle, only not exceeding fix hundred pounds. 

Now know ye, That, from the date of theſe preſents, and 
ſo long as the ſaid A. B. ſhall duly pay, or cauſe to be paid, 
the ſaid ſum of twelve ſbillings, at the term and place afore- 
faid, and the Directors of ſaid Society for the time, hall 
agree to accept the ſame, the ſtock and fund of the ſaid Socie- 
ty ſhall be ſubjeR and liable to pay to the ſaid A. B. his heirs, 
executors, or aſſignees, all ſuch his damage and loſs, which he 
the ſaid A. B. ſhall ſuffer by fire, not exceeding the ſum of fix 
hundred pounds, according to the tenor of the printed propo- 
ſals, iſſued by ſaid Society, bearing date the 20th May 1783. 
In witneſs whereof, we ( Directors of the faid 
Society for the time being) have ſubſcribed theſe preſents 
at the 23d day of October, in the year of our Lord, 
one thouſand ſeven hundred and eighty-ſix years. 


No. III. A Scotch Policy on Lives. 


N the name of God, Amen. Know all men, by theſe pre- 
ſents, that we, the ſubſcribers, merchants in ———— have 
aſſured, likeas each of us, for ourſelves, do, by theſe preſents, 
aſſure, to and in favour of Mr A. B. merchant, as agent for 
C. D. Eſq; of — the ſeveral ſums of money annexed to our 
reſpective ſubſcriptions underwritten, upon the life of E. F. 
pounds Sterling; which ſaid E. F. is at pre- 
and is underſtood to reſide in Great 
Britain 


valued at 
ſent reſiding in 


£7 7a np 1 


Britain or Ireland, during the continuance of this aſſurance ; 
and the condition of this aſſurance is ſuch, that if the ſaid 
Z. F. ſhall die, or depart this life, by any ways or means 
whatſoever, (ſuicide and the hands of juſtice excepted,) at any 
time on or between the 1ſt day of May 1784, and the iſt day 
of May 1785, both days incluſive : That we the ſubſcribers, 
for ourſelves, ſeverally, and our ſeveral heirs, executors, ad- 
miniſtrators, or aſſigns, and not the one for the other or others 
of us, engage and promiſe, that we, reſpectively for our- 
ſelves, our reſpective heirs, adminiſtrators, or aſſigns, ſhall 
pay, or cauſe to be paid into the ſaid A. B. for behoof 
of the ſaid C. D. or his heirs, adminiſtrators, or aſſigns, the 
full ſum or ſums of money, which we have hereunto ſub. 
ſcribed; hereby confeſſing ourſelves. paid the conſideration 
due unto us by the aſſured, after the rate of pounds 
Sterling, for each hundred pounds Sterling ſubſcribed by us. 
And it is agreed, that this writing of aſſurance ſhall be of as 
much force and effect as the ſureſt policy, or writing of aſſu- 
rance, made in London; and alſo, chat in caſe of any diſpute 
or difference ariſing relative to this policy, it ſhall be referred 
to two indifferent perſons, one to be choſen by the aſſured, 
and the other by the aſſurers, who ſhall have full power to ad- 
juſt the ſame, with power to them to chuſe a third perſon to 
be overſman and umpire between them; and their award 
ſhall be obligatory upon both parties. At 1ſt day of 
April 1784, in preſence of theſe witneſſes, G. H. merchant 
in and J. K. his clerk, by whom theſe preſents are 
written. | 
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ERRA T A. 


Page vii. Preface, between Sir William and Burrow, inſert Blackſtone, 
Sir James. 

— 6. at the bottom, for 11th read 12th century. 

— 129. Notes, for extent read event. for will read ſoall.. 

— 159, line 2. for agreeable read agreeably. 

— 11, ——1. for whole general read whole of the general. 

— 337. for beards read yards. 

—— 406, Note, for Caſuriges, read Ca/uregis. 

— 409. line 3. the words he mu ſhould not be put in Italics, 

— 434. —— L. from the bottom, for inſured read inſurer. 

— 459. for Eaſt of the rock of Ailſa, read Weſt. 
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